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i Petitioners
-VERSUS-

State of Meghalaya represented by the Commissioner and
Secretary, Cooperation Department, Govt. of Meghalaya.

Managing Director, Meghalaya Cooperative Marketing and
Consumer Federation (MECOFED), Lumdiengjri, Shillong.

The Registrar of Co-operative Societies, Govt. of Meghalaya,
Shillong.

;2 Respondents



Coram:
Hon’ble Mr. Justice W. Diengdoh, Judge

Appearance:
For the Petitioner/Appellant(s) : Mr. A. Khan, Adv.
For the Respondent(s) : Mr. N.D. Chullai, AAG with

Mr. E.R. Chyne, GA (ForR 1 & 3)
Mr. P. Yobin, Adv. with
Ms. 1. Laloo, Adv. (For R 2)
1) Whether approved for reporting in Yes/No
Law journals etc.:

11)  Whether approved for publication
n press: Yes/No

JUDGMENT

1. This is an application under Article 226 of the Constitution of
India with a prayer for necessary directions to the respondent authorities
to pay interest on delayed payment of gratuity which was received by the

petitioners and/or their legal heirs.

2. Mr. A. Khan, learned counsel for the petitioners has submitted
that the petitioners No. 1 to 79 are retired employees and the petitioners
No. 80 to 95 are the legal heirs of some of the deceased employees of the

respondent No. 2/MECOFED.

3. According to the learned counsel, the background fact situation
of the case is that the Government of Meghalaya has formulated a scheme
called the “Voluntary Retirement Scheme/Golden Handshake Scheme”
for the employees of the MECOFED which was duly accepted by the

petitioners herein.



4+, It is also submitted that the petitioners then claimed for gratuity
and leave encashment which was denied to them. Being aggrieved, the
petitioners then filed two writ petitions, being WP(C) No. 320(SH) of
2010 for grant of leave encashment and WP(C) [SH] No. 154 of 2012 for
payment of gratuity under the Payment of Gratuity Act, 1972.

5. The Hon’ble Gauhati High Court (Shillong Bench) [as this Court
then was] disposed of WP(C) [SH] No. 154 of 2012 with a finding that the
Payment of Gratuity Act, 1972 is applicable to the MECOFED and the
respondents therein were accordingly directed to make payment of the

same to the petitioners therein, who are also the petitioners herein.

6. The decision in WP(C) [SH] No. 154 of 2012 was assailed before
the Division Bench of this Court, after which on being denied relief, a
Special Leave Petition (Civil) Dairy No. 35923/2017 was preferred before
the Hon’ble Supreme Court and the same was disposed of vide order dated
02.04.2018 when an assurance was given that those persons who have
sought voluntary retirement under the Voluntary Retirement

Scheme/Golden Handshake Scheme will be paid gratuity.

7. The learned counsel has further submitted that the Government
has accordingly sanctioned the amount payable as gratuity to the
petitioners on the strength of a communication from the Deputy Secretary
to the Govt. of Meghalaya to the Registrar of Cooperative Societies,
Meghalaya, dated 02.05.2018, following which the amount due was

received by them.

8. The learned counsel has, however, submitted that since there was

a delay in the payment of gratuity to the petitioners, they are accordingly



entitled to interest on such period of delay as it is the statutory right
provided under Section 7 (3A) of the Payment of Gratuity Act, 1972. The
period of delay, if calculated would come to about 15 years, that is, from

the date of their being entitled to the same.

9. In support of his contention, the learned counsel has placed
reliance on the case of Abdul Kazi Rahman v. GHADC wherein vide
judgment dated 18.04.2017 this Court in WP(C) No. 324 of 2016 at para
4,9, 16, 18 and 19, in the facts and circumstances of the case, has observed
and held that the petitioners are entitled to interest on the delayed payment
of gratuity as provided under Section 7 (3-A) of the Payment of Gratuity
Act.

10. The learned counsel has also cited the following authorities in

support of the case of the petitioners:

1. A.J. Randhawa Supdg. Engineer(Retd.) v. State of Punjab
and Others, (1997) 2 CLJ(Service) 324, para 10, 11, 12,
13, 14,17 & 18;

1. Karnail Singh v. The General Manager Bishrampur Area
of SECL & Ors., Writ Appeal No. 56 of 2017, order dated
17.03.2017 passed by the High Court of Chhattisgarh, para
3.1,32,3.3,34,35,8,9, 10, 11, 12, 16, 17, 22, 29, 30,
31 & 33.

11. Per contra, Mr. P. Yobin, learned counsel for the
respondent/MECOFED, the principal respondent herein would submit
that firstly, there has never occasioned any delayed payment of gratuity to

the petitioners herein inasmuch as the direction of the Hon’ble Supreme



Court vide its order dated 02.04.2018 in Special Leave Petition (Civil)
Dairy No. 35923 of 2017 has directed that the payment of gratuity to the
petitioners herein amongst others, be made within one month of the said
order. The said direction was duly complied with, the same being admitted
by the petitioners and as such, there is no issue of payment of interest on

the alleged delayed payment of such gratuity.

12. Another contention raised by the learned counsel for the
respondent/MECOFED is that the petitioners, except the petitioner No. 1,
who has accepted the payment made under the golden handshake scheme
under protest, have all done so without any protest and with a written
undertaking that they have voluntarily accepted the same without any

conditions.

13. Apart from the fact that the petitioners have concealed this
information about them having received the money without any
conditions, they have also since retired from service from the year 2004
after opting for the Voluntary Retirement Scheme/Golden Handshake
Scheme. Thereafter, having approached this Court for grant of gratuity,
which matter have travelled right upto the Supreme Court, throughout the
18 years of litigation, there was no prayer or whisper for grant of interest

on such alleged delayed payment of gratuity.

14. The claim of interest after a lapse of 18 years is accordingly hit
by the principle of delay and laches and under such circumstances, the
principle of constructive resjudicata will operate against the petitioners,

further submits the learned counsel.

15. Mr. N.D. Chullai, learned AAG appearing for the State



respondents No. 1 and 3 respectively has effectively endorsed the

submission of the learned counsel for the respondent/MECOFED.

16. This Court has given careful consideration of the case of the
parties presented herein. As could be understood, the petitioners have
admitted to have received the gratuity after it was sanctioned on
02.05.2018, pursuance to the order of the Hon’ble Supreme Court dated
02.04.2018. The petitioners have now approached this Court with a

demand for payment of interest on delayed payment of gratuity.

17. The observation of the Apex Court in the case of State of Kerela
& Ors. v. M. Padmanabhan Nair reported in (1985) 1 SCC 429 at para 1
would be relevant in the context of the case of the parties before this Court.

The same reads as follows:

“l. Pension and gratuity are no longer any bounty to be
distributed by the Government to its employees on their
retirement but have become, under the decisions of this Court,
valuable rights and property in their hands and any culpable
delay in settlement and disbursement thereof must be visited with
the penalty of payment of interest at the current market rate till
actual payment.”
18. In the case of payment of gratuity, the provisions of the Payment
of Gratuity Act, 1972 being applicable an employee on his retirement
becomes entitled to retiral benefits, gratuity being one of such benefits. In
this regard, the provision of Section 7, particularly sub-Section 3 and (3A)
is required to be looked into, the provision is therefore reproduced as

follows:

“7. Determination of the amount of gratuity.—(1) A person who
is eligible for payment of gratuity under this Act or any person



authorised, in writing to act on his behalf shall send a written
application to the employer, within such time and in such form,
as may be prescribed, for payment of such gratuity.

(2) ...

[(3) The employer shall arrange to pay the amount of gratuity
within thirty days from the date it becomes payable to the person
to whom the gratuity is payable.

(3A) If the amount of gratuity payable under sub-section (3) is
not paid by the employer within the period specified in sub-
section (3), the employer shall pay, from the date on which the
gratuity becomes payable to the date on which it is paid, simple
interest at such rate, not exceeding the rate notified by the
Central Government from time to time for repayment of long-
term deposits, as that Government may, by notification specify:
Provided that no such interest shall be payable if the delay in the
payment is due to the fault of the employee and the employer has
obtained permission in writing from the controlling authority for
the delayed payment on this ground.]”

19. It may also be pointed out that the proviso to sub-Section (3A) of
Section 7(supra) speaks of two exceptions upon which payment of interest
will be denied, the first being the fault of the employee for the delay of
such payment and the second is if the employer has obtained permission

from the controlling authority for the delayed payment.

20. As has been recounted by the petitioners, the claim of gratuity
dates back to the year 2004, when related representation was filed before
the appropriate authority claiming payment of gratuity. Without going into
details as to what transpired thereafter, suffice it to say that after a long
drawn legal battle reaching upto the Supreme Court, apparently, on a
concession by the respondent/MECOFED, the Hon’ble Supreme Court
was pleased to pass the order dated 02.04.2018 directing that the amount
of gratuity be paid within a period of one month from the date of such

order.
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21. It is also an admitted fact that the amount meant for payment of
gratuity to the petitioners herein was sanctioned by the concerned
authority and was communicated vide letter No. COD.55/2004/Pt./1294
dated 02.05.2018, which was duly received by the petitioners.

22. What is observed herein is that the petitioners are party and were
also present or duly represented in the proceedings before this Court as
well as before the Hon’ble Supreme Court when the issue of payment of
gratuity was under consideration by the courts. Crucially, on the date of
hearing before the Hon’ble Supreme Court, that is, on 02.04.2018, when
direction for payment of gratuity was issued, that date is seen as the day
on which the order for payment of gratuity was issued. That the
appropriate authority made payment of the same about a month or so later,
thus complying with the direction of the Hon’ble Supreme Court, it can
safely be assumed that there was no delay in such payment of gratuity. In
fact, by making payment within the stipulated one month’s period, the
provision of Sub-Section 3 of Section 7 of the Payment of Gratuity Act

has been complied with.

23. Even if the above is found not tenable, the other factor that has to
be considered is that during the hearing of the matter before the High
Court or even before the Supreme Court, the petitioners have not made
any prayer for grant of interest on any alleged delayed payment of gratuity.
After having received the amount of gratuity in the year 2018, the
petitioners have approached this Court with a prayer for grant of such
interest only in the year 2021, without any explanation of why they have
approached this Court after three years. Though there is no limitation

period for filing of a writ petition under Article 226 of the Constitution of
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India, yet if there is no satisfactory explanation of the delay in filing such
petition, the principle of delay, laches and acquiescence will come into

play, which is seen in the case herein.

24. Though there is no quarrel as regard the applicability of the
provision of Section 7(3) and (3A) of the Payment of Gratuity Act, 1972
as to its mandatory and statutory nature, however, from what has been
indicated hereinabove regarding the conduct of the petitioners throughout
the related proceedings, the first exception found in the proviso to sub-
Section (3A) of Section 7 pointing to the fault of the employee can be

deemed to be applicable in this instant case.

25. The authorities relied upon by the petitioners are valid and could
not be controverted as to the law and ratio laid down therein, however, the
same could not be applied to the case in hand under the peculiar facts and

circumstances present.

26. This Court is, therefore, in agreement with the contention and
submission of the learned counsel for the respondent/MECOFED and

accordingly, no merit is found in this case. The same is hereby dismissed.

27. Petition disposed of. No costs.

Judge

Meghalaya
08.03.2024
“Tiprilynti—PS”
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