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HIGH COURT OF TRIPURA
AGARTALA
Arb. A. 05 of 2023
Sr1 Ashes Deb,
Son of Late Amalendu Deb,

Resident of Village-Dhaleswar, Nutan Palli, Road No.2,
P.O. Dhaleswar, PS East Agartala, Sub-Division-Agartala,
District-West Tripura, PIN 799001

...... Claimant-OP-Appellant(s)

VERSUS

The State of Tripura
represented by the Executive Engineer, PWD (R&B) LTV Division, Manu,
Dhalai

...... Respondent(s)

Arb. A. 06 of 2023

Sri Ashes Deb,
Son of Late Amalendu Deb,
Resident of Village-Dhaleswar, Nutan Palli, Road No.2, P.O. Dhaleswar,
PS East Agartala, Sub-Division-Agartala, District-West Tripura,
PIN 799001
...... Claimant-OP-Appellant(s)
VERSUS

The State of Tripura
represented by the Executive Engineer, PWD (R&B) LTV Division, Manu,
Dhalai

...... Respondent(s)
For Appellant(s) : Mr. Somik Deb, Senior Advocate.
Mr. P Chakraborty, Advocate.
For Respondent(s) : Mr. P Sahu, Advocate.
Date of hearing and delivery
of Judgment & Order : 10.04.2024
Whether fit for reporting : YES

HON’BLE THE CHIEF JUSTICE MR. APARESH KUMAR SINGH
HON’BLE MR. JUSTICE ARINDAM LODH

JUDGMENT & ORDER (ORAL)

Aparesh Kumar Singh, CJ.

The primary question involved in these two appeals is whether

an application under Section 34 of the Arbitration and Conciliation Act, 1996,
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as amended (for short, the Act) before the learned Commercial Court, West
Tripura, Agartala was barred by the delay being beyond the period of three

months and thirty days in terms of Section 34(3) of the Act and its proviso.

2. The appellant is a contractor who has raised three more grounds
of challenge in the present appeal preferred under Section 37(1)(c) of the Act
read with Section 13(1-A) of the commercial Courts Act, 2015 (hereinafter
referred to as the Act of 2015), i.e. (i1)) Whether the learned Commercial
Court, West Tripura at Agartala had the jurisdiction to entertain a petition
under Section 34 of the Act as the subject matter of the dispute pertains to
Longtharai Valley which is in Dhalai District? (iii)) Whether the Court of
Additional District Judge, West Tripura at Agartala would be the competent
court as prescribed under Section 2(1)(e) of the Act read with Section 10 of
the Act of 2015? and (iv) whether the explanations offered by the respondent

seeking condonation of delay constitute sufficient cause to condone the delay?

3. In order to appreciate the issues at hand the relevant facts of both
the appeals are being chronicled in a brief manner hereinafter. In Arbitration
Appeal No.5 of 2023, the appellant was appointed for execution of works
contract, namely, construction of RCC Bridge (under RIDF-XIV) on
Chailengta-Chawmanu road (i) over local Durgacherra at chainage 6.85 km
Job No.TP/COM/258/08-09, (ii) over local Gurucharancherra at Chainage
8.35 km (Job No.TP/COM/259/08-09, (ii1) Over local Hezacherra at Chainage
9.35 km (Job No. TP/COM/260/08-09. On account of a dispute which arose
during the execution of the agreement, the respondent employer terminated

the contract on December 11, 2018.
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4. In Arbitration Appeal No.6 of 2023 the appellant was appointed
for execution of works contract, namely, replacement of existing SPT Bridge
by RCC Bridge over (i) Localcherra on the road from AA road to Maslimukh
via Mundapara at Ch.5.00 km (length-15.00m) Job No. TP/COM/57/2012-13,
(i1) Jarulcherra on the road from Manu Fire Service Station to Bichitra Das
para at Ch.0.25 km (length-30.00 km), Job No. TP/COM/58/2012-13, (iii)
Malidharcherra on the road from Kacharicherra TSR Camp to Kacharicherra
Regrouping Centre road at Ch.0.21 km (length-60.00m), Job No.
TP/COM/59/2012-13, sanctioned for implementation under NABARD
(RIDF-XVIII). On account of a dispute which arose during the execution of
the agreement, the respondent employer terminated the contract on July 1,

2019.

S. On an application under Section 11(6) of the Act, this Court
appointed an Arbitrator in respect of both the disputes vide order dated 5
February, 2021. The learned Arbitrator registered case No. 2/ARB/SS/2021 in
respect of Arbitration Appeal No. 05 of 2023 and case No. 1/ARB/SS/2021 in
respect of Arbitration Appeal No. 06 of 2023. After exchange of pleadings
and upon hearing the learned counsel for the parties and on going through the
materials on record, the learned Arbitrator passed an award on 25™ July, 2022.

Copies of both the awards were received on the same date by the parties.

6. In case No. 2/ARB/SS/2021 relating to Arbitration Appeal No.

05 of 2023 the following issues were framed and answered accordingly:

(i) Are the claims maintainable?

(ii) Is recession of contract legally tenable?

(iii) Whether on account of the value of work executed, claimant was paid
short Rs.81,62,885/- and is entitled to get the amount?

(iv) Whether on account of retention of the site establishment beyond the
stipulated date of completion, claimant is entitled to get any overhead
expenses, and if so, Rs.10,82,000/-?
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(v)Whether claimant is entitled to get the expenditure incurred if any, for hire
charge of machineries, shuttering materials, etc. for the period beyond the
stipulated date of completion amounting to Rs.5,95,100/-?

(vi) Whether the claimant is entitled to get any amount as loss of profit due to
loss of turnover and if so, Rs.27,93,320/-?

(vii) Whether claimant is entitled to get enhanced rate for the works executed
beyond the stipulated date of completion and if so, Rs.13,58,073/-7

(viii) Whether the claimant is entitled to get any amount being the expenditure
incurred due to wastage of steel in executing the work and if so,
Rs.73,44,332/-?

(ix)Whether claimant is entitled to get any amount being the expenditure
incurred for excavation of structures beyond the depth of 3.00 meter and if so,
Rs.19,76,762-7

(x) Whether claimant is entitled to get refund of the earnest money and the
security deposit and if so, Rs.25,00,000/-?

(xi) Whether claimant is entitled to get interest on the sum awarded, if any,
and if so, @ 18% per annum till the date of actual payment?

(xii) Whether claimant is entitled to get costs of the arbitration proceeding and
if so, the amount thereof?

7. In case No. 1/ARB/SS/2021 relating to Arbitration Appeal No.

06 of 2023 the following issues were framed and answered accordingly:

(1) Is recession of the contract legally tenable with particular reference to
alleged abandonment of the work at abutment no.A2 of the bridge at
Malidharcherra with effect from March, 2017?

(i) Is claimant entitled to get loss of profit amounting to Rs.16,05,102?

(iii)) Whether on account of value of work executed, claimant was paid short
Rs.29,59,976/- and if so, whether he is entitled to get the amount?

(iv)Whether on account of retention of work establishment beyond the
stipulated date of completion, claimant is entitled to get any overhead
expenses, if so, Rs.7,66,000/-?

(v) Whether claimant is entitled to get the expenditure incurred if any, for hire
charge of machineries, shuttering materials etc. for the period beyond the
stipulated date of completion and if so, Rs.4,21,300/-?

(vi) Whether claimant is entitled to get enhanced rate for the works executed
beyond the stipulated date of completion and if so, Rs.83,18,349/-7

(vii) Whether the claimant is entitled to get any amount being the expenditure
incurred due to wastage of steel in executing the work and if so, of
Rs.16,57,560/-?

(viii) Whether the claimant is entitled to get any amount being the expenditure
incurred for excavation of structures beyond the depth of 3.00 meter and if so,
Rs.3,13,726/-?

(ix) Whether the claimant is entitled to get refund of the earnest money and the
security deposit and if so, Rs.12,33,635/-?

(x) Whether the claimant is entitled to get interest on the sum awarded, if any,
and if so, @ 18% per annum till date of actual payment?

8. Before the learned District Commercial Court, West Tripura, the
respondent filed an application being CM (ARB) 06/2022 (in respect of Arb.
A. No. 05/2023) and another being CM (ARB) 07/2022 (in respect of Arb. A.
06/2023) under Section 34 of the Act for setting aside the arbitral award dated
25.07.2022 along with condonation application marked as CM
(CONDONATION)50/2022 and CM (CONDONATION)51/2022

respectively seeking condonation of delay of 30 days in preferring the
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application. Once again, it is reiterated that it has been admitted by the
respondent that the award dated 25.07.2022 in respect of both the arbitration

matters were received on the same date, 1.e. 25.07.2022.

9. The appellant herein raised the question of limitation in
preferring the Section 34 application and also lack of territorial jurisdiction to
entertain the said petition under Section 34 of the Act as the subject matter of
the case was situated within Longtharai Valley, Dhalai District, i.e. within the
jurisdiction of learned Commercial Court, Dhalai, Ambassa. By the impugned
orders dated 25.07.2023 passed in both the cases the learned court allowed the
condonation of 30 days delay and also held that it had territorial jurisdiction
to entertain the application under Section 34 of the Act in view of Section
2(1)(e) of the Act read with Section 20 of CPC. The court also held that the
provisions of Section 12(1) of the Limitation Act will be applicable in
condoning the delay of 30 days in preferring application under Section 34 of
the Act in view of the decision in State of Himachal Pradesh vs. Himachal

Techno Engineers & Anr. reported in (2010) 12 SCC 210.

10. Before this court, the appellant has raised the following grounds

of appeal:

(a) Whether learned Commercial Court, Agartala could have
entertained the petition under Section 34 of the Act when the work in question
was executed at Longtharai Valley, which falls in the territorial jurisdiction of
the learned Commercial Court at Dhalai District?

(b) Whether a Commercial Court can condone a delay beyond 30
days, after expiry of three months from the date of receipt of the Arbitral
Award?

(c) Whether the explanation offered by the respondent for seeking
condonation of delay is sufficient to condone the delay?

(d) Whether the learned Commercial Court is competent to hear and
adjudicate a commercial appeal?
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11. In support of the grounds, learned senior counsel for the
appellant has submitted that from a plain reading of the substantive provisions
of Section 34(3) of the Act, it would be clear that it provides for twin
limitations for presentation of a petition for setting aside an arbitral award,
namely, (i) three months from the date on which the party making that
petition had received the arbitral award; or (i1) if a request under Section 33 of
the Act is made, three months from the date on which that request is disposed

of by the arbitral tribunal.

12. According to the appellant, the period of limitation is to be
counted from the date the party had received the arbitral award, i.e.
25.07.2022. Section 5 of the Act mandates that notwithstanding anything
contained in any other law for the time being in force, in matters governed by
Part-1, no judicial authority shall intervene, except where so provided in the
said part-I of the Act. Since Section 34 falls within part-I, it is subject to
Section 5 of the Act. Therefore, the judicial authority which empowers a
commercial court under Section 34 of the Act or a Commercial Appellate
Court under Section 37 of the Act could not intervene in matters governed by
part-I unless the same is expressly authorized to intervene. It is further
submitted that an issue of limitation ousts the jurisdiction of a court.
Therefore, the court would not have jurisdiction, if a subject matter is
otherwise barred by limitation. In view of the express provision contained in
Section 5 of the Act, the aid of Section 12(1) of the Limitation Act, 1963
cannot be taken. Even otherwise, section 29(2) of the Limitation Act, 1963
expressly provides where any special or local law prescribes for any suit,
appeal or application, a period of limitation, different from the period

prescribed by the schedule of the said Act, the provisions of Section 3 shall
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apply as if such period were the period prescribed by the Schedule and for the
purpose of determining any period of limitation for any suit, appeal or
application by any special or local law, the provisions of Section 4 to 24 of
the Limitation Act shall apply insofar as, and to the extent to which they are

not expressly excluded by such special or local law.

13. It is further submitted that a contrast of Section 12(1) of the
Limitation Act, 1963 and the substantive part of Section 34(3) of the Act
would show that the date of commencement of limitation, prescribed in the
two different statutes are at variance and in fact, they run in tangents.
Therefore, the special limitation, provided in Section 34(3) of the Act would
override the general prescriptions contained in the Limitation Act, 1963 both
under the principles of (i) Special law always supersedes a general law
(generalia specialibus non derogant); and (i1) Section 29(2) of the Limitation
Act, 1963 mandates that when a special prescription is made in a special law,
the provisions of Sections 4 to 24 of the Limitation Act would yield to the
prescriptions contained in the said special act; and (iii)Section 43(1) of the
Act mandates that the Limitation Act, 1963 shall apply to the arbitrations as it
applies to proceedings in court. Learned counsel for the appellant has,
therefore, submitted that the period for limitation for presentation of a petition
under Section 34 of the Act commences from the date of receipt of the arbitral
award by a party and not from the day following the receipt of the award. He

has placed reliance on the following decisions in support of his submission:

@) Union of India Vs. Tecco Trichy enginers & Contractors,
(2005) 4 SCC 239 (para 4,6, 8 &9)
(i1) State of Maharashtra & Ors. Vs. ARK Builders Pvt. Ltd.,
(2011) 4 SCC 616 (para 1 & 14)
(iii) Anil Kumar Jinabhai Patel Vs. Pravin Chandra Jinabhai Patel & Ors.,
(2018) 15 SCC 178 (para 13.2 & 18)
@iv) P Radha Bai & Ors. Vs. P Ashok Kmar & Anr.
(2019) 13 SCC 445 (para 32.1, 32.2 & 32.3)
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(v)  Dakshin Haryana Bijli Vitran nigam Ltd., Vs Navigant Technologies Private Limited.,
(2021) 7 SCC 657 (para 2, 10, 11, 18, 23, 26, 27, 28, 29, 34 & 35)
14. Learned senior counsel for the appellant submits that applying
the principles laid down in the aforesaid decisions and the language of Section
34(3) of the Act the period of limitation for filing objection to the Award
would commence from the day the copy of the award was received, i.e. 25"
July, 2022. According to the appellant, the expressions ‘three months’ and
‘thirty days’ used in substantive part of Section 34(3) and its proviso in
cumulative effect would be interpreted to mean a total period of 90 + 30
days, total 120 days to be reckoned from the date of receipt of a signed award
from the arbitral tribunal. He has further placed reliance upon Bhimashankar
Sahakari Sakkare Karkhane Niyamita Vs. Walchandnagar Industries
Limited (WIL), reported in (2023) 8 SCC 453 (para 3, 45, 52 & 58). As per
the calculation of the appellant, the period of 120 days reckoned from the date
of receipt of the award expire on 21* November, 2022. Therefore, the
application under Section 34 of the Act filed on 24.11.2022 was barred by
delay of three days which is not condonable, in view of the specific decision
rendered by the Apex Court in Union of India Vs. Tecco Trichy Engineers &
Contractors, reported in (2005) 4 SCC 239 and the expression “but not
thereafter” contained in the proviso to Section 34(3) of the Act. Therefore, the
learned Commercial Court fell into patent error of law in computing the

period of limitation in both the Section 34 petitions and condoning the delay.

15. In respect of issue No. (ii), learned senior counsel for the
appellant has submitted that admittedly the works were executed at
Longtharai Valley, which fall under the subject matter jurisdiction of the

learned Commercial Court, Dhalai District, Ambassa, and therefore, applying
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the statutory prescriptions contained in Section 2(1)(e) of the Act read with
Section 5 and Section 42 thereof, it is beyond any dispute that only the
learned commercial court, Dhalai District would have jurisdiction to decide

and adjudicate a petition under Section 34 of the Act.

16. In respect of issue No. (iii), learned senior counsel for the
appellant has referred to the provisions of Section 2(1)(e) of the Act and
submitted that learned Commercial Court, holding the substantive post of
Additional District Judge (as contradistinguished from District Judge) is
incompetent to hear and adjudicate the Commercial Appeal. It suffers from

the vice of coram non judice and inherent lack of jurisdiction.

17. In respect of issue No.(iv), learned senior counsel for the
appellant has submitted that from a reading of the condonation application it
would transpire that the respondent has offered stereotype explanation
referring to red tape which cannot be accepted under the proviso to Section
34(3) of the Act. Based on these submissions it is prayed that the impugned

orders may be set aside and wholly unsustainable in law.

18. The counting of 90430, total 120 days from the date of receipt of
the award, i.e. 25™ July, 2022 has been placed in a tabular chart which is also

extracted hereunder:

“i. July, 2022 — from 25.07.2022 to 31.07.2022 (both days + 7 days
inclusive)

ii. August, 2022 - + 31 days

iii.  September, 2022 - + 30 days

iv.  October, 2022 - + 31 days

v. 21.11.2022 - + 21 days

Total = 120 days
Thus, 120 days had expired on 21.11.2022.”

19. On behalf of the respondent, it has been submitted that the

appellant entered appearance before the learned Commercial Court, West
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Tripura on receipt of the summons but chose not to file any written objection
against the condonation petition filed by the respondent herein in each of the
cases. However, at the time of hearing the counsel for the appellant verbally
raised two fold legal objection: (i) learned Commercial Court, West Tripura
has no territorial jurisdiction to entertain the Section 34 application as the
subject matter of the case is situated within Longtharai Valley Sub-Division,
Dhalai Tripura within the jurisdiction of learned Commercial Court, Dhalai
Ambassa; and (i1) the delay is beyond 30 days after the expiry of three months
from the date of receipt of the Award which expired on 23.11.2022. This fact

1s admitted as stated in the memo of appeal.

20. However, the learned court allowed the condonation application
holding that in view of Section 2(1)(e) of the Act read with Section 20 of the
CPC, the court had the territorial jurisdiction to entertain the application under
Section 34. It further held that there is only a delay of 30 days under Section
34(3) and in view of Section 12(1) of the Limitation Act and the decision
rendered in the case of Himachal Techno Engineer (supra) the reasons for
delay were successfully explained in the condonation application., It is,
however, submitted that in the memo of appeal the appellant has set out four
questions of law for consideration by this court which are available at para 2.1

(1) to (iv) at page 21 of the paper book.

21. Learned counsel for the respondent has in answer to those issues
made the following submissions. In reply to issue No. (i) it has been
submitted by the respondent that in view of Section 20 of the CPC, since the
appellant-sole defendant resides at Agartala within the jurisdiction of the

District Commercial Court, West Tripura the cause of action in part arose at
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Agartala as the impugned award was also passed at Agartala. Therefore, the
learned court rightly held that it had territorial jurisdiction over the case to
decide the petition under Section 34 of the Act and the connected condonation

petition.

22. It is further submitted that though the appellant has challenged
the jurisdiction of the District Commercial Court, West Tripura, Agartala but
he has himself filed an execution application against the above awards on 23"
March, 2023 being Execution (M)19/2023 and Execution(M)20/2023 arising
out of the same awards which are under challenge and subject matter of
application under Section 34 of the Act. So the appellant cannot be allowed to
take dual stand before two different forums of law for two different subject
matters. Even if for sake of argument it is presumed that the court below had
no territorial jurisdiction to deal with the subject matter of the case then the
remedy lies under Order VII Rule 10 & 10A of CPC to return the
plaint/application to present it before the appropriate court by fixing a date for
presentation and appearance of parties and hearing from the same stage but
not dismissal of the application. He has referred to the decision of the apex
court in Oriental Insurance Company lIltd. Vs. Tejparas Associates and

Exports Pvt. Ltd., reported in (2019) 9 SCC 435, paragraphs 3, 8, 11 and 14.

23. In response to the 2™ issue i.e. whether a commercial court can
condone a delay beyond 30 days after expiry of three months from the date of
receipt of the arbitral award the learned counsel for the respondent has
submitted that it is the settled law that no application under Section 34(3) of
the Act beyond the period of “three months™ plus 30 days from the date of

receipt of award is maintainable and the same is barred by law of limitation
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and no court can condone the delay “thereafter”. It is the case of the
respondent that in preferring the application under Section 34 of the Act there
was a delay of 30 days and the same has been explained. To decide the actual
period of limitation as prescribed under Section 34(3) of the Act, i.e. “may not
be made after three months have elapsed from the date on which the party
making that application had received the arbitral award” and if the appellant is
prevented by sufficient reason within three months period it may entertain the
application “within further period of thirty days but not thereafter” there is
need to understand the meaning of the period of ‘three months’ and ‘from’
and to know the true intention of the legislature for using the term ‘three
months’ and not ‘90 days’ wherein the proviso mentions 30 days but not ‘one
month’. The terms ‘month’ has been defined under Section 3(35) of the
General Causes Act, 1897. ‘Month’ means a month reckoned according to the
British calendar. Section 4 of the said Act further provides that this definition
will be applicable to all Central Acts made after the 3™ January, 1868 and all
regulations made on or after the fourteenth day of January, 1887. So, it is

applicable to find out the actual period of ‘three months’ as per said Act.

24, The learned counsel for the respondent further submitted that as
per British calendar month a month may be of 28/29/30 or 31 days. So the
period of three months will vary as per actual calendar month which may be
89/90/91 or 92 days. As per Section 9(1), (2) of the General Clauses Act,
1897 the term ‘from’ be used by excluding the first in a series of days or any
other period of time, and for the purpose of the use of the word ‘to’ to include
the last day in a series. Similar provisions [Section 12(1) and (2)] contained in
the Limitation Act, 1963 provide for calculation of limitation, whereby the

first day from which the period is reckoned shall be excluded. Therefore, the
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respondent has submitted that in calculating the period of limitation the date

of receipt of award will be excluded as per Section 12(1) of the Limitation

Act, 1963 read with Section 9(1) and (2) of the General Clauses Act, 1897.

25. It 1s further submitted by the learned counsel for the respondent
that on a plain reading of Sections 43(1) & (3) of the Arbitration and
Conciliation Act read with Section 29(2) of the Limitation Act, 1963 it
becomes clear that the provisions of Limitation Act applies to arbitration
matters and thereby Sections 4 to 24 of the Limitation Act will be applicable
in proceeding under Section 34 of the Act as operation of these provisions are
not specifically excluded by the Arbitration & Conciliation Act except
Section 5. Therefore, the submission of the appellant regarding non-
applicability of Section 12(1) of the Limitation Act in counting the period of
limitation, and expiry of period of ‘three months plus 30 days’ on 23.11.2022
and thereby the application filed on 24.11.2022 being barred by law is nothing
but a misconceived one. The period of “three months” as prescribed under
Section 34(3) of the Act does not mean 90 days. In support of his above
contentions, the learned counsel for the respondent has referred to the

following decisions of the apex court:

(1) Consolidated Engineering Enterprises Vs. Principal Secretary, Irrigation
Department & Ors., (2008) 7 SCC 169, para 10,11,13,14 & 15

(i1) State of Himachal Pradesh & Anr., Vs. Himachal Techno Engineers & Anr.,
(2010) 12 SCC 210, para 3, 5, 8,9, 10,11 & 12

(iii) Simplex Infrastructure Limited Vs. Union of India (2019) 2 SCC 505 : AIR
2019 SC 505, para 5,7, 8,9, 10 & 12
26. In response to issue Nos. (iii) & (iv), learned counsel for the
respondent submits that these issues have been raised for the first time before

this court. As such, these should not be entertained. It is further submitted that
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the constitution of Commercial Court for the West Tripura District, i.e. the
Court of the Additional District Judge, Court No.2, Agartala as Commercial
Court, West Tripura was done as per Section 3(1) & (3) of the Commercial
Courts Act, 2015 by the State government after consultation with the High
Court by Notification in the Official Gazette and till date there is no challenge
to the appointment or designation of the said post. As such, the same cannot
be raised before this court at the appellate stage. If the submission of the
appellant is accepted it would create a judicial chaos as regards the fate of all

the orders passed by that court since its designation.

27. We have considered the submission of the parties at length. We
have also gone through the relevant provisions of the Arbitration &
Conciliation Act, 1996 as amended, the Commercial Courts Act, 2015, the
Limitation Act, 1963 and the General Clauses Act, 1897. The basic issue
which seeks an answer in the present appeal is whether the application under
Section 34 of the Act was barred by delay or not. In order to appreciate this

issue, it is relevant to refer to the provisions of Section 34(3) of the Act.

“(3) An application for setting aside may not be made after three
months have elapsed from the date on which the party making that
application had received the arbitral award or, if a request had been
made under Section 33, from the date on which that request had been
disposed of by the arbitral tribunal:

Provided that if the Court is satisfied that the applicant was
prevented by sufficient cause from making the application within the

said period of three months it may entertain the application within a
further period of thirty days, but not thereafter.”

28. Section 34(3) provides that an application for setting aside may

not be made after three months have elapsed from the date on which the party

making the application had received the arbitral award. Rest of the provision
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following thereafter under Section 34(3) does not have relevance in

determination of the issue at hand.

29. According to the appellant, this expression does not permit any
other interpretation relying upon Section 12(1) of the Limitation Act, 1963 or
Section 9 of the General Clauses Act, 1897 in view of the specific language

used in Section 5 of the Act and Section 29(2) of the Limitation Act.

30. On the other hand, learned counsel for the respondent has placed
reliance on the provision of Section 12(1) of the Limitation Act and Section
9(1) and (2) of the General Clauses Act. Both the parties have placed reliance
upon certain decisions in support of their submissions. In order to answer this
issue, we proceed to deal with the cases cited on behalf of the parties

hereinafter.

31. In the case of Union of India Vs. Tecco Trichy Engineers &
Contractors, reported in (2005) 4 SCC 239 the question which arose for
decision in appeal was: Which is the effective date on which the appellant
was delivered with and received the Arbitral award as that would be date
wherefrom the limitation within the meaning under Section 34(3) of the Act
would be calculated. The Apex Court held that under Section 34(3) of the
Arbitration and Conciliation Act, the limitation of three months commences
from the date on which the party making the application had received the
arbitral award. In the facts of the said case it was held that the service of
arbitral award on the General Manager by way of receipt in his inwards office
could not be taken to be sufficient notice so as to activate the department to
take appropriate steps in respect of and in regard to the award passed by the

arbitrators to constitute the starting point of limitation for the purposes of
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section 34(3) of the Act. It was further held that delivery of an arbitral award
under Section 31(5) is not a matter of mere formality rather a matter of
substance. The stage of termination of the arbitral proceedings under Section
32 arises only after the stage under Section 31 has passed. The delivery of
arbitral award to the party, to be effective, has to be received the party. The

opinion of the Apex Court at para 8 of the report is extracted hereunder:

“8. The delivery of an arbitral award under sub-section (5) of Section
31 is not a matter of mere formality. It is a matter of substance. It is
only after the stage under Section 31 has passed that the stage of
termination of arbitral proceedings within the meaning of Section 32
of the Act arises. The delivery of arbitral award to the party, to be
effective, has to be “received” by the party. This delivery by the
Arbitral Tribunal and receipt by the party of the award sets in motion
several periods of limitation such as an application for correction and
interpretation of an award within 30 days under Section 33(1), an
application for making an additional award under Section 33(4) and an
application for setting aside an award under Section 34(3) and so on.
As this delivery of the copy of award has the effect of conferring
certain rights on the party as also bringing to an end the right to
exercise those rights on expiry of the prescribed period of limitation
which would be calculated from that date, the delivery of the copy of
award by the Tribunal and the receipt thereof by each party constitutes
an important stage in the arbitral proceedings.”

32. In the case of State of Maharashtra Vs. ARK Builers (P) Ltd.,
reported in (2011) 4 SCC 616, the question which arose for consideration in
the appeal was whether the period of limitation for making an application
under Section 34 of the Act for setting aside an arbitral award is to be
reckoned from the date a copy of the award is received by the objector by any
means and from any source, or it would start running from the date a signed
copy of the award is delivered to him by the arbitrator. The Apex Court laid
emphasis on para 8 of the decision of Tecco Trichy Engineers & Contractors
(supra) and held that the period of limitation prescribed under Section 34(3)
of the Act would start running only from the date a signed copy of the award
is delivered to or received by the party making the application for setting it

aside under Section 34(1) of the Act. If the law prescribes that a copy of the
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order/award is to be communicated, delivered, dispatched, forwarded,
rendered or sent to the parties concerned in a particular way and in case the
law also sets a period of limitation for challenging the order/award in question
by the aggrieved party, then the period of limitation can only commence from
the date on which the order/award was received by the party concerned in the

manner prescribed by law. At para 15 of the judgment the Apex Court held:

“15. The highlighted portion of the judgment extracted above, leaves
no room for doubt that the period of limitation prescribed under
Section 34(3) of the Act would start running only from the date a
signed copy of the award is delivered to/received by the party making
the application for setting it aside under Section 34(1) of the Act. The
legal position on the issue may be stated thus. If the law prescribes
that a copy of the order/award is to be communicated, delivered,
dispatched, forwarded, rendered or sent to the parties concerned in a
particular way and in case the law also sets a period of limitation for
challenging the order/award in question by the aggrieved party, then
the period of limitation can only commence from the date on which
the order/award was received by the party concerned in the manner
prescribed by the law.”

33. In the case of Anil Kumar Jinabhai patel Vs. Pravin Chandra
Jinabhai Patel & Ors., reported in (2018) 15 SCC 178 some of the parties
were not individually served with copy of the award. In those circumstances it
was observed that receipt of the signed copy of award by all the parties is not
necessary when such parties were represented by the head/common power-of-
attorney holder who received the award on their behalf, he being the person
directly connected with and in control of the proceedings. By cumulative
reading of Section 34(3) and Section 31(5) of the Act, it was clear that the
limitation period prescribed under Section 34(3) of the Act would commence
only from the date of signed copy of the award delivered to the party making

the application for setting it aside.

34. In the case of Oriental Insurance Company Limited, Vs.

Tejparas Associates & Exports (P) Ltd., reported in (2019) 9 SCC 435 the
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proceedings under Section 34 of the Act were dismissed on grounds of
limitation which also led to the dismissal of the appeal under Section 37 of the
Act. The primary consideration in the said appeal was whether the dismissal
of the Section 34 petition on limitation grounds was justified. In that case, the
petition under Section 34 was initially filed within the prescribed time frame
but was returned and re-presented after a delay, leading to a contention
regarding the condonation of delay. The Apex Court referred to subsequent
amendments to the CPC which provided clarity on the procedure for re-
presentation, indicating that it may not always be treated as a fresh filing. The
appellant’s petition under Section 34 of the Act was initially filed within the
limitation period but was returned by the court at Jaipur under Order 7 Rule
10 CPC for re-representation before the competent court fixing a date for
appearance. The appellant failed to re-present the petition on the specified
date, resulting in an 8-day delay when it was re-presented eventually at the
District Court in Jodhpur. The respondent filed an application under Section 3
of the Limitation Act, prompting the appellant to file an application under
Section 14 of the Limitation Act seeking condonation of delay. The delay in
this case pertained to the re-presentation of the petition, not the initial filing,
and thus, the application for exclusion of time was available under Section 14
of the Limitation Act. Therefore, the Apex Court held that denying
consideration of the proceedings under Section 34 of the Act on its merits
based solely on the delay in re-presentation would not be justified in that

context.

35. In P Radha Bai & Ors. Vs. P Ashok Kumar & Anr., reported in
(2019) 13 SCC 445, the Apex Court explained the scheme of limitation for

challenging the Arbitral Award under Section 34(3) and held that provisions
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of Limitation Act are excluded. The scheme of Section 29(2) of the
Limitation Act was explained. It was held that the period of limitation under
Section 34(3) of the Act commences from the date of receipt of the Award.
The Apex Court also considered the decision in Himachal Techno Engineers
(Supra), Assam Urban Water Supply and Sewerage Board Vs. Subash
Projects and Marketing Limited, reported in (2012) 2 SCC 624,
Consolidated Engineering Enterprises Vs. Principal Secretary, Irrigation
Department & Ors., reported in (2008)7 SCC 169 (cited by the respondent
herein) and Union of India Vs. Popular Construction Co., reported in (2001)

8 SCC 470 and at para 44 held as under:

“44, In view of the above, we hold that once the party has received the
award, the limitation period under Section 34(3) of the Arbitration Act
commences. Section 17 of the Limitation Act would not come to the
rescue of such objecting party.”

36. In the case of Dakshin Haryana Bijli Vitran Nigam Ltd. v.
Navigant Technologies (P) Ltd., reported in (2021) 7 SCC 657 the issue was
whether the period of limitation for filing the petition under Section 34 of the
Act would commence from the date on which the draft award was circulated
to the parties, or the date on which the signed copy of the award was
provided. It was held that the period of limitation for challenging the award
under Section 34 would commence from the date on which the party making
the application had received a signed copy of the arbitral award, as required
by Section 31(5) of the Act, i.e. only after a valid delivery of the award
(including dissenting opinion, if any). The decision in Himachal Techno
Engineers (supra) was also considered by the Apex Court. Para 46 of the

judgment is extracted as under:
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“46. We are of the considered opinion that the period of limitation for
filing objections would have to be reckoned from the date on which
the signed copy of the award was made available to the parties i.e. on
19-5-2018 in the instant case.”

37. In the case of Bhimashankar Sahakari Sakkare Karkhane
Niyamita v. Walchandnagar Industries Ltd., reported in (2023) 8 SCC 453
the central issue in the case was whether on the last day of condonation period
of 30 days under Section 34(3) of Arbitration and Conciliation Act falls on a
holiday or during the court vacation, would the benefit of Section 10 of the
General Clauses Act, 1897 be available? The Apex Court upheld the decision
of the High Court and the Ld. Additional District and Session Judge. It held
that the benefit of exclusion of period during which court is closed is
available only when application setting aside award is filed within prescribed
period of limitation i.e., the period of 3 months prescribed in the main part of
Section 34(3) of the Act. The same is not applicable in respect of period
which may be extended by Court in exercise of its discretion under proviso to
Section 34(3) of the Act. The Apex Court, therefore, held that Section 4 of
Limitation Act and Section 10 of General Clauses Act would not be

applicable.

38. Learned counsel for the respondent has also relied on Simplex
Infrastructure Limited vs Union of India, reported in (2019) 2 SCC 445. The
issue concerning this case relates to condonation of delay amounting to 514
days for filing application under Section 34 of the Arbitration and
Conciliation Act where the learned Single Judge of the High Court allowed
the application. One of the pleas raised by the respondent relates to the fact
that application was presented before the wrong forum. Analyzing the issue,

the Hon’ble Apex Court, highlighted two underlying points:
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(1) Whether benefit under Section 5 and Section 14 of the
Limitation Act can be extended to the respondents?

(11) Whether delay beyond the specific statutory limitation
prescribed under Section 34(3) of the 1996 Act could be condoned?

Answering the same, the Apex Court relied on the decision of
Union of India v. Popular Construction Company, (2001) 8 SCC 470, which
held that Section 5 of the Limitation Act has no application to an application
challenging an arbitral award under section 34 of the Arbitration and

conciliation Act.

The issue of applicability of Section 14 of Limitation Act was
also addressed by the Apex Court and reliance was placed on the decision of
Consolidated Engg Enterprises v. Irrigation Dept, (2008) 7 SCC 169. 1t held
that indeed Section 14 of the 1963 Act is applicable to Section 34 of the 1996
Act for setting aside the arbitral award but it does not provide for a fresh
period of limitation instead exclusion of certain period of limitation.
However, the Apex Court set aside the order of the Ld. Single Judge on the
ground that analyzing facts no justification for administration difficulties as

reason for delay can be condoned.

This decision does not support the case of the respondent that the
period of limitation under Section 34(3) of the Act commences from the date

following the date of receipt of the Award.

39. The principle which falls from a reading of the aforesaid
decisions is that the period of limitation commences from the date of receipt
of the award under Section 34(3) of the Act and not from the date following
the date of receipt of the award as is the principle enshrined under Section

9(1) and (2) of the General clauses Act, 1897 and also Section 12(1) of the
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Limitation Act, 1963. The reason being that in terms of Section 29(2) of the
Limitation Act, 1963, the provisions of Section 34(3) providing a limitation
period of three months and the outer limit of 30 days therefrom are a special
law in themselves. Therefore, the provisions of the Limitation Act or the
General Clauses Act would not apply. In fact, proviso to Section 10 of the
General Clauses Act, 1897 which relates to computation of time, provides that
nothing in this section would apply to any act or proceeding to which the
Indian Limitation Act, 1877 applies. Section 12(1) of the Limitation Act,
1963 provides that in computing the period of limitation for any suit, appeal
or application, the day from which such period is to be reckoned, shall be
excluded. However, in view of the express language used in Section 34(3) of
the Act that “an application for setting aside may not be made after three
months have elapsed from the date on which the party making that

application had received the arbitral award ....... and the decisions

rendered by the Apex Court, there is no scope for any other interpretation.

40. Learned counsel for the respondent has heavily relied upon the
case of Himachal Techno Engineers & Anr. (supra) to support the argument
that Section 9 of the General Clauses Act and application of provisions of
Section 12 of the Limitation Act, particularly sub-section (1) thereof is not
excluded in reckoning the period of limitation under Section 34(3) of the Act
of 1996. This judgment is also on the proposition that the period of three
months provided under the substantive part of Section 34(3) would not mean
a period of thirty days but the actual period of a calendar month. The proviso
uses the word 30 days while referring to the outside limit of condoning the
delay. The legislature had the choice of describing the periods of time in the

same units, that is to describe the periods as ‘three months’ and ‘one month’
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respectively or by describing the periods as ‘ninety days’ and ‘thirty days’
respectively. It did not do so. Therefore, the legislature did not intend that the
period of three months used in sub-section (3) to be equated to 90 days, nor

intended that the period of thirty days to be taken as one month.

41. In the said case, the award was delivered in the office of the
party on a non-working day, the date of such physical delivery is not treated
as the date of receipt. It was held that the delivery of the award to the beldar
or watchman present on a non-working day would not amount to delivery to a
party. The date of receipt necessarily had to be the next working day. The
award delivered to a beldar on a holiday could not be construed to be a valid
receipt by the appellant. However, it is worthwhile to mention here that in the
subsequent decision rendered by the Apex Court in the case of P Radha Bai
& Ors. Vs. P Ashok Kumar & Anr., reported in (2019) 13 SCC 445 and in
the case of Dakshin Haryana bijli vitran Nigam Limited Vs. Navigant
Technologies Private Limited reported in (2021) 7 SCC 657 the decision in
the case of Himachal Techno Engineers & Anr. (supra) have been
specifically taken note of and, thereafter, the Apex Court has held that the
date of commencement of limitation would be reckoned from the date of
receipt of the award in view of the specific language used in Section 34(3) of
the Act. As such, this Court is bound to follow the subsequent decisions of the
Apex Court on this issue which has been rendered after taking due notice of

the decision in the case of Himachal Techno Engineers & Anr. (supra).

42. Treating the date of receipt of the award as the effective date for
calculation of the period of limitation, the three months and thirty days have

been counted as reflected in the tabular chart below:
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No. of days in relevant months Monthwise Calculation
July- August 1" Month
y- Aug 25.07.2022 to 24.08.2022
2" Month
August- September 25.08.2022 to 24.09.2022
3" Month

September- October 25.09.2022 to 24.10.2022

Total- 3 months

October- November (7 days) 25.10.2022 to 31.10.2022
November- 23 days 01.11.2022 to 23.11.2022
Extended 30 days
43. The legislature has categorically used the expression ‘three

months’ in the substantive part of Section 34(3) of the Act whereas the
proviso thereto has used the expression ‘thirty days’ for the purposes of
condoning the delay in making such an application under Section 34(3)
beyond the period of three months. The legislature has consciously used two
expressions in the same provision instead of using ‘three months’ and ‘one
month’ respectively or ‘90 days’ and ‘30 days’ respectively. Therefore, the
expression ‘months’ has to be understood as ‘calendar months’. The manner
in which computation of ‘calendar months’ has to be done is dealt with in the
case of Rameshchandra Ambalal Joshi Vs. State of Gujarat & Anr. reported
in (2014) 11 SCC 759 by the Apex Court. The case relates to filing of a
complaint under Section 138 of the Negotiable Instruments Act, 1881.
However, for the purposes of calculation of the three months period, the Apex
Court has laid down the following principle in line with the meaning of the
expression “calendar month” used in the General Clauses Act, 1897 and
referred to the Halsbury’s Laws of England which provide for calculation of a

calendar month as under:

“ 21. At this stage, we would also like to refer to Halsbury's
Laws of England, Vol. 37, 3rd Edn., Para 143 at p. 83 which
provides for calculation of a calendar month:

“143. Calendar month running from arbitrary date—When the
period prescribed is a calendar month running from any arbitrary
date the period expires with the day in the succeeding month
immediately preceding the day corresponding to the date upon
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which the period starts; save that, if the period starts at the end
of a calendar month which contains more days than the next
succeeding month, the period expires at the end of the latter
month.”

44. Learned counsel for the respondent has also relied upon the same
meaning of the expression “month” as “calendar month™ for the purposes of
computation of the period of limitation under Section 34(3) of the Act though
the period of thirty days thereafter has to be counted in number of days. On
the other hand, learned counsel for the appellant has harped upon the plea that
the period of 90 days + 30 days = 120 days is to be counted for the purposes
of the period of limitation and condonation of delay in presenting the
application under Section 34(3) of the Act by the respondent before the
District Commercial Court, Agartala on 24 November, 2022. It is the case of
the appellant that such period has to be reckoned from the date of receipt of
the award i.e. 25" July, 2022. For the purposes of illustration, the period of
limitation prescribed under Section 34(3) read with its proviso as 90+30 days

has also been computed in the form of a tabular chart hereinbelow:

Date of Award passed by the Ld. Arbitrator | .oooceecviiienienieieeceee e 25.07.2022
Date of presentation of Section 34 petition | ..occoeoeiieieniee e 24.11.2022
along with Condonation petition/ Filing date
No. of days in relevant months Monthwise Calculation

July- 7 days 25.07.2022 to 31.07.2022

August- 31 days 01.08.2022 to 31.08.2022

September- 30 days 01.09.2022 to 30.09.2022

October- 22 days 01.10.2022 to 22.10.2022

Total-90 days
October- 8 days 23.10.2022 to 30.10.2022
November- 22 days 01.11.2022 to 22.11.2022
Extended 30 days
45. It is but obvious that the limitation period i.e. 3 months and 30

days expired on 23" November, 2022 i.e. one day before the date of its
presentation, i.e. 24.11.2022 whereas if the limitation period is treated as
90+30 days, it expired on 22" November, 2022, i.e. two days before the date

of presentation of the application on 24™ November, 2022.
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46. Considered in either manner, the application under Section 34(3)
of the Act was beyond the period of limitation which could not be condoned
by the learned Commercial Court. The principle in this regard has been
authoritatively laid down in Union of India vs Popular Construction Co.
reported in (2001) 8 SCC 470 and followed thereafter consistently. As such,
the impugned order by which the delay of 30 days has been condoned and the
application under Section 34(3) had been treated to be within time is
unsustainable in law. It is accordingly set aside. The application under Section

34(3) of the Act is held to be barred by limitation.

47. Since the appeal succeeds on the first point itself, we do not
deem it necessary to answer the other issues raised by the appellant herein.
Accordingly, both the appeals are allowed. Consequently, the matters pending
before the District Commercial Court, West Tripura, Agartala being CM

(ARB) 06/2022 and CM (ARB) 07/2022 are held to be barred by delay.

Pending application(s), if any, also stand disposed of.
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