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1. Heard  Sri  Prashant  Chandra,  learned  Senior  Advocate

assisted by Ms. Radhika Singh and Sri Satjyot Chawla Dang for

the petitioner and Sri Gaurav Mehrotra assisted by Sri Akbar

Ahmad the counsel for the respondent no.2. 

2. The present application under Article 227 of the Constitution

of India was filed with the following reliefs :

(a) Direct the learned Commercial Court No.-2, Lucknow to act

within the bounds of jurisdiction vested in it; and not to render

the  provisions  contained in  section  9  of  the  Arbitration  and

Conciliation Act otiose and illusionary. 

(b) Pass an appropriate order suspending the implementation

and  operation  of  the  termination  notice  dated  11.09.2023

contained in the Annexure No.4 till the decision by the arbitral

tribunal and the learned Commercial Court No.-2 of Lucknow

be ordered to act accordingly."

3. Subsequent to the filing of the application, when the matter

was taken up today, an amendment application has been filed

seeking to challenge an order which came to be passed by the

Commercial Court No.2, Lucknow disposing off the application

under  section  9 of  the  Arbitration and Conciliation  Act.  The

amendment application was handed over across the bar today

after serving a copy thereof to the counsel for the respondents. 

4. In the light of the said development, the submission of the

counsel for the petitioner is that the petition was filed basically

aggrieved against the manner in which the decision has been

rendered, including the order dated 12.12.2023. He argues that

Section 9 petition was filed on 30.11.2023 before Commercial

Court and the matter was thereafter fixed for 05.12.2023. He

argues that while passing the order, it was impressed upon the

Commercial  Court  that  the  matter  would  be  rendered

infructuous on 12.12.2023, the date on which the term of the

notice would expire and despite the court noticing the same, no



injunction was granted in favour of the petitioner as claimed

which led to ultimately filing of the application under Article

227 of the Constitution of India. 

5. The counsel for the respondent no.2, on the other hand, has

raised a preliminary objection by arguing that in view of the

mandate of Section 37(1)(b) of the Arbitration and Conciliation

Act,  an  appeal  lies  and  once  an  order  has  been  passed  on

12.12.2023 under section 9 of the Arbitration and Conciliation

Act, the petitioner should avail the remedy of appeal, which is

specifically provided for in the Arbitration and Conciliation Act

and  the  present  application  under  Article  227  of  the

Constitution of India, to that extent, would not be maintainable. 

6. In response to the said submissions and preliminary objection

raised by Sri Gaurav Mehrotra, Sri Prashant Chandra, Senior

Advocate argues that the powers vested in this court by virtue

of Article 227 of the Constitution of India are to do substantial

justice in between the parties and the restrictions imposed by

various  Acts  are  basically  self-imposed  restrictions  and  this

court  should  not  hesitate  to  pass  orders  where  injustice  is

palpable. He argues that the manner in which the decision has

been done would also  fall  within the scope of  'jurisdictional

error'  and thus,  the same can be corrected in exercise of  the

power under Article 227 of the Constitution of India.   

7.   In  support  of  the  said  contentions,  both the parties  have

placed reliance on the judgment of the Supreme Court in the

case  of  Deep  Industries  Limited  vs.  Oil  and  Natural  Gas

Corporation Limited and another; (2020) 15 SCC 706, while

Sri Prashant Chandra places reliance on paragraph 16 and 17 of

the  said  judgment,  Sri  Gaurav  Mehrotra  also  emphasizes  on

paragraph 16 and 17 and also paragraph 22 & 23 of the said

judgment.    

8.  In the light of the said, the first issue to be decided by this

Court  is  whether  an  application  under  Article  227 would  be

maintainable  in  view of  the  specific  provisions  contained  in

Section  37(1)(b)  of  the  Arbitration  and  Conciliation  Act,

although, it has not been argued by either of the parties, section

13 of the Commercial Courts Act also has a relevance to the

issue raised at hand in the form of preliminary objection which

I propose to decide. 

9. In the case of Deep Industries Limited (supra), the Supreme

Court  had the  occasion  to  consider  the  scope  of  exercise  of

powers  by  the  High  Court  in  exercise  of  its  extraordinary

jurisdiction  particularly  in  context  of  the  mandate  of  the

Arbitration  and  Conciliation  Act,  which  aims  at  speedy



redressal  of  the  Commercial  Disputes,  after  analyzing  the

various precedents, the Supreme Court observed as under :   

"16. Most significant of all is the non obstante clause contained

in  Section  5  which  states  that  notwithstanding  anything

contained in any other law, in matters that arise under Part I of

the Arbitration Act, no judicial authority shall intervene except

where so provided in this Part. Section 37 grants a constricted

right of first appeal against certain judgments and orders and

no others. Further, the statutory mandate also provides for one

bite at the cherry,  and interdicts a second appeal being filed

[see Section 37(2) of the Act].

17. This being the case, there is no doubt whatsoever  that if

petitions  were  to  be  filed  under  Articles  226/227  of  the

Constitution against orders passed in appeals under Section 37,

the entire  arbitral  process  would be derailed and would not

come to fruition for many years. At the same time, we cannot

forget  that  Article  227  is  a  constitutional  provision  which

remains untouched by the non obstante clause of Section 5 of

the Act.  In these circumstances,  what is important to note is

that  though petitions  can be  filed  under  Article  227 against

judgments allowing or dismissing first appeals under Section

37  of  the  Act,  yet  the  High  Court  would  be  extremely

circumspect in interfering with the same, taking into account

the statutory policy as adumbrated by us hereinabove so that

interference is restricted to orders that are passed which are

patently lacking in inherent jurisdiction."

10. The  supreme  Court  referred  to  the  various  precedents

relating to Arbitration Act and recorded in para 22 and 23 as

under :  

"22. One other feature of this case is of some importance. As

stated hereinabove, on 9-5-2018, a Section 16 application had

been dismissed by the learned arbitrator in which substantially

the same contention which found favour with the High Court

was taken up. The drill of Section 16 of the Act is that where a

Section 16 application is dismissed, no appeal is provided and

the  challenge  to  the  Section  16  application  being  dismissed

must await the passing of a final award at which stage it may

be raised under Section 34. What the High Court has done in

the present case is to invert this statutory scheme by going into

exactly the same matter as was gone into by the arbitrator in

the Section 16 application, and then decided that the two-year

ban/blacklisting was no part of the notice for arbitration issued

on 2-11-2017, a finding which is directly contrary to the finding

of the learned arbitrator dismissing the Section 16 application.

For this reason alone, the judgment under appeal needs to be



set aside. Even otherwise, as has been correctly pointed out by

Mr Rohatgi, the judgment under appeal goes into the merits of

the case and states that the action of putting the Contractor and

his  Directors  "on  holiday"  is  not  a  consequence  of  the

termination of the agreement. This is wholly incorrect as it is

only  because  of  the  termination  that  the  show-cause  notice

dated  18-10-2017  proposing  to  impose  a  two-year

ban/blacklisting  was  sent.  Even  otherwise,  entering  into  the

general thicket of disputes between the parties does not behove

a court  exercising jurisdiction under Article 227, where only

jurisdictional errors can be corrected. Therefore to state that

the ban order was passed under a General Contract Manual

and not Clause 18 of the agreement, besides being incorrect,

would  also  be  incorrect  for  the  reason  that  the  General

Contract Manual does not mean that such order was issued as

an administrative order invoking the executive power, but was

only  as  an  order  which  emanated  from  the  contract  itself.

Further to state that "serious disputes" as to jurisdiction seem

to have cropped up is not the same thing as saying that the

Arbitral Tribunal lacked inherent jurisdiction in going into and

deciding  the  Section  17  application.  In  point  of  fact,  the

Arbitral Tribunal was well within its jurisdiction in referring to

the contract and the ban order and then applying the law and

finally issuing the stay order.  Even if  it  be accepted that the

principle laid down by Section 41(e) of the Specific Relief Act

was infracted, in that damages could have been granted, as a

result of which an injunction ought not to have been issued, is a

mere error of law and not an error of jurisdiction, much less an

error of inherent jurisdiction going to the root of the matter.

Therefore, even otherwise, the High Court judgment cannot be

sustained and is set aside. 

23. We reiterate that the policy of the Act is speedy disposal of

arbitration cases.  The Arbitration Act is a special  Act and a

self-contained  code  dealing  with  arbitration.  This  Court  in

Fuerst  Day Lawson  Ltd.  [Fuerst  Day Lawson  Ltd.  v.  Jindal

Exports Ltd., (2011) 8 SCC 333 : (2011) 4 SCC (Civ) 178] , has

specifically held as follows: (SCC p. 371, para 89)

"89. It is, thus, to be seen that Arbitration Act, 1940, from its

inception and right through to 2004 (in P.S. Sathappan [P.S.

Sathappan v. Andhra Bank Ltd., (2004) 11 SCC 672] ) was

held to be a self-contained code. Now, if the Arbitration Act,

1940  was  held  to  be  a  self-contained  code,  on  matters

pertaining to arbitration, the Arbitration and Conciliation

Act, 1996, which consolidates, amends and designs the law

relating to arbitration to bring it, as much as possible, in

harmony with the UNCITRAL Model must be held only to be



more so. Once it is held that the Arbitration Act is a self-

contained code and exhaustive,  then it  must also be held,

using the lucid expression [S.N. Srikantia & Co. v. Union of

India, 1965 SCC OnLine Bom 133 : AIR 1967 Bom 347] of

Tulzapurkar, J., that it carries with it.

'19.  …  a  negative  import  that  only  such  acts  as  are

mentioned in the Act are permissible to be done and acts

or things not mentioned therein are not permissible to be

done. …' (S.N. Srikantia & Co. case [S.N. Srikantia &

Co. v. Union of India, 1965 SCC OnLine Bom 133 : AIR

1967 Bom 347] , SCC OnLine Bom para 19)

In other words, a letters patent appeal would be excluded by

the application of one of the general principles that where

the  special  Act  sets  out  a  self-contained  code  the

applicability  of  the  general  law  procedure  would  be

impliedly excluded." 

What  becomes  clear  is  that  had  the  High  Court  itself

disposed of the first appeal in the present case, no Article

227  petition  could  possibly  lie  — all  that  could  perhaps

have been done was to file an LPA before a Division Bench

of  the  same  High  Court.  This,  as  we  have  seen,  has

specifically  been  interdicted  by  Fuerst  Day  Lawson  Ltd.

[Fuerst  Day Lawson Ltd. v.  Jindal Exports Ltd.,  (2011) 8

SCC 333 : (2011) 4 SCC (Civ) 178] Merely because, on the

facts of this case, the first appeal was disposed of by a court

subordinate to the High Court, an Article 227 petition ought

not to have been entertained." 

11.  What  flows  from  the  judgment  in  the  case  of  Deep

Industries Limited (supra),  which is binding on me, the first

part  for  the  first  relief  available  to  a  party  would  be  under

section 37 and thereafter, as no appeal is prescribed thereafter

the  parties  can approach by filing an  appropriate  application

under Article 226/227 of the Constitution of India and even in

those cases, the Supreme Court has cautioned from exercise of

powers except when it is extremely expedient to do so.  

12.  In terms of the mandate of Commercial Courts Act, Section

13 of the said Act specifically provides for an appeal against

any order passed by the Commercial Courts to the Commercial

Appellate Court, which in the State of U.P. is a Division Bench

of the High Court empowered to act as a Commercial Appellate

Court.  Although  Section  8  of  the  Commercial  Courts  Act

specifically bars any proceedings arising out of an interlocutory

order,  however  the  order  passed  under  section  9  of  the  Act

would be a final order and not an interlocutory order. 

13.  As  from  the  plain  language  of  Section  9  used  in  the



Arbitration and Conciliation Act, it is a power conferred upon

the Court to grant certain interim measures as specified, before

or  during  the  arbitral  proceedings  or  even  at  any  time  after

making of  the arbitral  award but  before  it  is  enforced under

section 36, although in terms of the Arbitration and Conciliation

Act,  Section  9  confers  the  power  of  issuance  of  interim

measures  by  the  Court,  however,  read  with  the  Commercial

Courts Act, a decision on application under section 9 would be

a final order appealable under section 13 of the Act. 

14. In view of the judgment as explained in the case of  Deep

Industries Limited (supra)  and there being specific provisions

for  appeal  under  section  37(1)(b)  of  the  Arbitration  and

Conciliation Act and Section 13 of the Commercial Courts Act,

the exercise of power under Article 227 is wholly unjustified.

The submission  of  Sri  Prashant  Chandra  that  the  manner  of

exercise of power would be a 'jurisdictional error' also merits

rejection in view of the answer given in the judgment in the

case of  Deep Industries Limited (supra).  Even otherwise, the

grant of temporary measures, which in the present case, was in

the form of seeking injunction is dependent on facts including

the enforcement of a contract and is dependent on the applicant

satisfying  the  trinity  test  of  prima-facie  case,  balance  of

convenience  and  irreparable  hardship,  which  is  essentially

dependent on various facts which are pleaded. The said issues

can  be  adequately  dealt  with  in  exercise  of  the  appellate

powers. 

15.  Thus,  upholding the preliminary objections  raised by Sri

Gaurav  Mehrotra,  the  application  under  Article  227  of  the

Constitution of  India cannot be entertained and is  dismissed.

The parties would be at liberty to avail their remedies of appeal,

if so advised, in accordance with law. 

Order Date :- 13.12.2023

VNP/-

Digitally signed by :- 
VISHVANATH PRASAD SHUKLA 
High Court of Judicature at Allahabad, 
Lucknow Bench


