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1. Heard Sri Vijay Kumar Tiwari, learned counsel appearing for the applicant,
learned AGA appearing for the State of U.P. and perused the record.

2. By means of this application under Section 482 Cr.P.C., the applicant has
assailed the order dated 27.04.2023 passed by Judicial Magistrate, Utraulla,
District Balrampur in Complaint Case No. 1345 of 2021, Computerized Case
No. 13/2022 (Bindu Devi vs. Santosh Kumar and others) as well as the order
dated 16.10.2023 passed by Sessions Judge, Balrampur in Criminal Revision
No. 40 of 2023, CNR No. UPBP 010011592023 (Bindu Devi vs. State of U.P.
and others).

3. Brief facts, as indicated, of the present case are as under:-

(i) The opposite party No. 2/Santosh Kumar claiming himself to be the owner in
possession of the land/property in issue, i.e. Gata No. 786/09790 Hectare,
situated at Village Kirtapur, Pargana Saadullanagar, Tehsil Utraulla, District
Balrampur executed a registered sale-deed dated 11.07.2019 in favour of
opposite party No. 3.

(ii) The applicant/Smt. Bindu Devi w/o Sri Jagdamba Prasad is also claiming her
right over the land/property in issue, detailed above.

(iii) The claim of the opposite party No. 2 over the land/property in issue is
based on registered adoption deed dated 08.11.1991. Based upon this deed dated
08.11.1991, the case of opposite party No. 2 is that he is the adopted son of Kunj
Bihari s/o Vishwanath and three sons of Vishwanth namely Bankey Bihari, Kunj
Bihari and Bhusaili (owner of the land/property in issue) were unmarried and
accordingly after death of Bhusaili, he became the owner of the land/property in
issue.

(iv) The claim of the applicant over the land/property in issue is based upon Will
dated 29.03.2004 registered on 30.03.2009.

(v) The applicant also preferred an application dated 11.07.2019 before Sub-
Registrar, Utraulla, District Balrampur inter alia praying therein that the sale
deed be not registered, as the name of opposite party No. 2 is not entered in
revenue records.



(vi) At the time of execution of sale-deed dated 11.07.2019, an application
preferred by the opposite party No. 2 for recall of the order dated 14.10.2009, in
compliance whereof the name of applicant was entered in revenue records, was
pending consideration and this application was subsequently rejected vide order
dated 17.06.2019.

(vii) Challenging the orders dated 14.10.2009 and 17.06.2019, a revision was
filed by the opposite party No. 2 under Section 219 of U.P. Land Revenue Act,
1901 (in short "Act of 1901") registered as Case No. 00623/2019, Computerized
Case No. C201908000000623 (Santosh Kumar vs. Smt. Bindu Devi and others),
which was ultimately dismissed vide order dated 14.11.2023.

(viii) In aforesaid background of the case, the applicant preferred an application
under Section 156(3) Cr.P.C., which was rejected vide order dated 16.10.2019
passed by Chief Judicial Magistrate, Balrampur in Criminal Case No. 306 of
2019 (Bindu Devi vs. Santosh Kumar and others).

(ix) Challenging the order dated 16.10.2019, a Criminal Revision No. 104 of
2019 (Bindu Devi vs. State of U.P. and others) was filed, which was also
dismissed vide order dated 07.09.2020 passed by Sessions Judge, Balrampur.

(x) Challenging the aforesaid orders dated 16.10.2019 and 07.09.2020, the
applicant preferred an application U/S 482/378/407 No. 2179 of 2020 (Smit.
Bindu Devi vs. State of U.P. and others) before this Court, which was also
dismissed vide order dated 31.08.2021, however, this Court provided liberty to
the applicant to file a complaint case.

(xi) In the light of liberty granted by this Court vide order dated 31.08.2021, the
applicant preferred a Criminal Complaint No. 1345 of 2021 (Bindu Devi vs.
Santosh Kumar and others), which was dismissed vide order dated 18.02.2022
passed by Chief Judicial Magistrate, Utraulla, District Balrampur.

(xii) Thereafter, being aggrieved by the order dated 18.02.2022, a Criminal
Revision No. 09/2022, Computerized Registration No. 10/2022 (Bindu Devi vs.
State of U.P. and others) was filed by the applicant, which was allowed vide
order dated 04.05.2022 by the Revisional Court/Sessions Judge, Balrampur. The
Revisional Court interfered in the order dated 18.02.2022 and remanded the
matter back with a direction to the trial court concerned to consider and decide
the complaint case in view of observations made in the order itself. The relevant
portion of the order dated 04.05.2022 on reproduction reads as under:-

"9. As per version of complaint the opposite party Santosh Kumar
transferred the land belonging to complainant in favour of other
person posing himself as its owner. At the time of passing impugned
order the duty was incumbent upon Magistrate to ascertain the facts
whether opposite party Santosh was owner of concerned property or
he posed himself as its real owner. It requires also to inquire for
assessing whether Santosh Kumar is claiming bonafide his title in
respect of alleged property or he has nothing to do with it. Without



conducting Inquiry in detail regarding such aspect impugned order
has been passed by Magistrate concerned which is not in consonance
with law and procedure. Accordingly same is liable to be set aside.

ORDER

Present criminal revision No.09/2022 filed by revisionist Bindu Devi
is hereby allowed. The impugned order dated 18.02.2022 passed in
Criminal Complaint Case No. 1345/2021 is set aside. "The learned
Magistrate is directed to inquire into the matter in the light of above
observations collecting additional evidence/material and thereafter
pass suitable order in such respect. Let lower court record be
transmitted along with the copy of such judgment and order."

(xiii) Thereafter, the Chief Judicial Magistrate, Utraulla, District Balrampur
dismissed the Criminal Complaint No. 1345 of 2021, Computerized Registration
No. 13/2022 (Bindu Devi vs. Santosh Kumar and others) vide order dated
27.04.2023. The relevant observations made in the order dated 27.04.2023 on
reproduction reads as under:-
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gar ¥8 &1 f[anfea A @1 3rget! warHt @i & | 9T e dem
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(xiv) Being aggrieved by the order dated 27.04.2023, applicant
preferred a Criminal Revision No. 40 of 2023, CNR No. UPBP
010011592023 (Bindu Devi vs. State of U.P. and others), which was
dismissed by the Revisional Court/Sessions Judge, Balrampur vide

order dated 16.10.20023. The relevant portion of the order dated
16.10.2023 on reproduction reads as under:-

"9, Ho AT 3R 371 27-04-2023 BT GRIMeTT 157/
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3% =TI + Flo SIET T 3 T [§ENR o T 3
2010 (1), SI37TET 133 (THowlo) & fafded SEI=T BT IeY
3 5V IE [ et & & 1 aread e &I [agel
&7 1 7 391 G gaid gV fagd 17 & al I8 31uRTe
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IR 7 W14 T 77 TbIe ¥ 3718 @ 35T & -




When a sale-deed is executed conveying a property
claiming ownership thereto, it may be possible for the
purchaser under such sale-deed, to allege that the vendor
has cheated him by making a false representation of
ownership and fraudulently induced him to part with the
sale consideration. But in this case the complaint is not by
the purchaser. On the other hand, the purchaser is made a
co-accused. It is not the case of the complainant that any of
the accused tried to deceive him either by making a false or
misleading representation or by any other action or
omission, nor is it his case that they offered him any
fraudulent or dishonest inducement to deliver, any property
or to consent to the retention thereof by any person or to
intentionally induce him to do or omit to do anything which
he would not do or omit if he were not so deceived. Nor did
the complainant allege that the first appellant pretended to
be the complainant while executing the sale- deeds.
Therefore, it cannot be said that the first accused by the act
of executing sale-deeds in favour of the second accused or
the second accused by reason of being the purchaser, or the
third, fourth and fifth accused, by reason of being the
witness, scribe and stamp vendor in regard to the sale-
deeds, deceived the complainant in any manner. As the
ingredients of cheating as stated in Section 415 are not
found, it cannot be said that there was an offence
punishable under Sections 417, 418, 419 or 420 of the
Code.

11. %9 bR I8 ¥U¥ 8] oraT & 13 faarfead a=ufa ol 3
PN GG /qRaTIG1 ol 781 &1 Bl & FINT 13
7] Al STTIRIIEID e ¥ FHII-€cT oI vl Tl &1
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AU g 317eer 1 U FEIOT Hid, 9T 3% iR @l



gFIGel! Jfs 81, efed ~rRITei @bl Jfdor BN & it

4. In the aforesaid background of the case, the present application under Section
482 Cr.P.C. has been filed by the applicant assailing the orders impugned dated
27.04.2023 and 16.10.2023.

5. Learned counsel for the applicant says that the trial court concerned while
dismissing the Criminal Complaint No. 1345 of 2021 vide order dated
27.04.2023 failed to take note of the observations made by the Revisional Court
in the order dated 04.05.2022. He further says that the trial court was under
obligation to consider the observations made by the Revisional Court while
deciding the case after order of remand dated 04.05.2022, as such, indulgence of
this Court is required in the order passed by the trial court dated 27.04.2023.

6. He further says that even the Revisional Court/Sessions Judge, Balrampur
failed to consider the observations made in the order dated 04.05.2022, whereas,
the trial court as also the Revisional Court were under obligation to ascertain the
facts whether the opposite party No. 2/Santosh Kumar was owner in possession
of the property, in issue, or he posed himself as its real owner and also whether
he is claiming his bonafide title in respect of alleged property or he has nothing
to do with it. Both the courts i.e. trial court as also the revisional court failed to
take note of the same and accordingly, indulgence of this Court is required in the
matter.

7. Learned AGA opposed the instant applicant under Section 482 Cr.P.C. He
says that the judgment of the trial court is based upon the judgment passed by
the Hon'ble Apex Court in the case of Mohd. Ibrahim and others vs. State of
Bihar and others reported in 2010 (1) JIC 133 (SC), as such, no interference is
required in the matter. He further says that in the entire application, the applicant
has not pleaded that the judgment relied upon by the trial court as also by the
revisional court passed in the case of Mohd. Ibrahim (supra) would not apply in
the instant case.

8. He further says that admittedly the applicant is claiming her right over the
property, in issue. The opposite party No. 2 had executed a sale deed, as such,
the complaint on behalf of applicant was not maintainable. It is in view of the
judgment passed by the Hon'ble Apex Court in the case of Mohd. Ibrahim
(supra). It is the vendor, who can file a complaint case in view of observations
made by the Hon'ble Apex Court in the judgment passed in the case of Mohd.
Ibrahim (supra). He further submitted that to a civil dispute, the applicant wants
to give a criminal colour, which is impermissible under the law.

9. At this stage, on being asked as to how the judgment passed in the case
of Mohd. Ibrahim (supra) would not apply in the instant case, learned counsel
for the applicant failed to provide any reason as to how the judgment passed in
the case of Mohd. Ibrahim (supra) would not apply in the instant case.
Moreover, no judgment contrary to the principles settled by the Hon'ble Apex
Court in the judgment passed in the case of Mohd. Ibrahim (supra) could be



placed by the applicant's counsel before this Court. However, he says that civil
and criminal proceedings can proceed simultaneously and in support of his
submissions, the applicant's counsel placed reliance on a judgment dated May
06, 2009 passed by the Hon'ble Apex Court in the case of Devendra v. State of
U.P, (2009) 7 SCC 495.

10. It would not be out of place to indicate here that the Hon'ble Apex Court in
the judgment passed in the case of Devendra (supra) observed that "if
somebody is aggrieved by the false assertions made in the said sale deed, he
would be the vendees and not the co-sharers".

11. Considered the rival submissions and perused the record.

12. The issue before the Court in the present case is that whether the complaint
case filed by the applicant, who is also claiming her rights over the land/property
in issue, has rightly been rejected vide impugned order dated 27.04.2023
affirmed vide order dated 16.10.2023.

13. The principles settled in the judgment passed by the Hon'ble Apex Court in
the case of Mohd. Ibrahim (supra) are not in dispute.

14. Admittedly, the applicant is claiming her rights over the land/property in
issue on the basis of Will dated 29.03.2004 registered on 30.03.2009. The
opposite party No. 2 is also claiming himself to be the owner in possession of
the land/property in issue, indicated above, on the basis of registered adoption
deed dated 08.11.1991 and he executed a sale deed on 11.07.2019.

15. As per the observations of the Hon'ble Apex Court in the judgment passed in
the case of Mohd. Ibrahim (supra) and Devendra (supra), a vendee can be an
aggrieved person and accordingly, not the applicant herein, who is also claiming
her rights over the land/property in issue.

16. For the aforesaid reason, in view of this Court, the criminal complaint filed
by the applicant has rightly been rejected vide impugned order dated 27.04.2023
affirmed vide order dated 16.10.2023.

17. It appears from the pleadings on record that at the relevant time, the dispute
was pending before the mutation court concerned and it is settled law that in
mutation proceedings, issue of title cannot be decided and further, entry in
revenue record is fiscal in nature and does not confer title. It further appears that
to a civil dispute, the applicant intends to give a criminal colour.

18. For all the aforesaid reasons, this Court does not find any merit in this case.
Accordingly, the instant application under Section 482 Cr.P.C. is hereby
dismissed. There shall be no orders so as to costs.

Order Date :- 5.12.2023/Arun/-
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