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Neutral Citation No. - 2023:AHC-LKO:70568

Court No. - 6
Case :- WRIT - B No. - 970 of 2023

Petitioner :- Dev Narayan

Respondent :- State Of U.P. Thru. Prin. Secy. Revenue Deptt., Lko And Others
Counsel for Petitioner :- Vinod Mishra,Mahesh Kumar Sharma,Ram Naresh Singh
Counsel for Respondent :- C.S.C.,Manju Nagaur

Hon'ble Rajnish Kumar,J.

1. Ms. Manju Nagaur learned counsel has filed vakalatnama on
behalf of repondent nos.4 to 7 and 11 and she has already filed
caveat for respondent nos.8 and 9.

2. Heard Sri Vinod Mishra learned counsel for the petitioner and
Ms. Manju Nagaur learned counsel for the respondents.

3. This petition has been filed challenging the order dated
10.01.2022 passed by the opposite party no.3/Sub Divisional
Officer, Tehsil Ram Sanehi Ghat, District Barabanki in an Appeal
n0.00464 of 2021 (Shivanand and another vs Dev Narain and
others) under Section 207 U.P. Revenue Code, 2006 and the order
dated 17.08.2023 passed by the opposite party no.2/Board of
Revenue in Revision N0.430 of 2022 (Dev Narain vs Shivanand)
under Section 210 of U.P. Revenue Code, 2006.

4. Learned counsel for the respondents raised a preliminary
objection that this petition is not maintainable because it has been
filed against the remand order and the petitioner has opportunity
before the trial court.

5. Per contra, it is submitted by the learned counsel for the
petitioner that the appellate court as well as revisional court
without any basis have allowed the appeal and dismissed the
revision without considering that the trial court has passed the
order after considering the evidence on record in deference to the
order, passed by this Court in Petition Misc. Single no.1459 of
2010 (Suresh Chandra vs The Board of Revenue Lko Through its
Member and ors) dated 21.05.2012. He further submits that after
remand by this Court, the opportunity of evidence was afforded
and lastly the date was fixed for evidence on 28.11.2020, when
the parties stated that the evidence has been completed,
accordingly, the case was fixed for arguments and after hearing
the parties trial court decided the same by means of the order
dated 21.01.2021 after considering the evidence of the parties.
Thus, the impugned orders are not sustainable in eyes of law and
liable to be quashed.
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6. Having considered submissions of the learned counsel for the
parties, I have perused the records.

7. The dispute in regard to succession arose after death of Dev
kali s/o Santu on 14.07.1993. Four claims were filed. One by his
wife Shyama Devi @ Kusuma Devi on the basis of succession
being w/o Dev Kali (deceased), the other was filed by Girija Devi
claiming herself to be the real sister of Devkali. The third claim
was filed by Deo Narain and Vishnu Narain sons of Sheetla
Prasad and Girija Devi claiming right in respect of the said land
on the basis of Will. Fourth claim was filed by Suresh Chandra s/o
Lal Bahadur claiming the right on the basis of registered Will
deed executed by Shyama Devi.

8. During pendency of the proceedings Shyama Devi died,
therefore, Suresh Chandra moved application for substitution. The
said application remained pending and the case was decided
finally on 18.04.2001. The said order was challenged in the
appeal, which was allowed by the Sub-Divisional Officer
recording finding that the said application could not have been
kept pending for such a long time and even the case could not
have been proceeded against the dead person and accordingly
allowed but the appellate court did not remand the matter for
deciding question of substitution in accordance with law. It
appears that the said order was challenged in revision, which was
allowed by the Additional Commissioner and the matter was
remanded to the Tehsildar to decide substitution application in
accordance with law. Thereafter, the substitution application was
decided on 14.07.2003 and case was fixed for final disposal.
Against the said order an appeal was preferred, which was
dismissed on 04.08.2003 and the order of the Revisional Court
was acted upon. The order of the Additional
Commissioner/Additional Tehsildar and Sub Divisional Officer
were challenged before the Board of Revenue. The Board of
Revenue allowed the revision on merit and decided the case in
favour of the opposite parties.

9. The orders dated 27.01.2010 and 23.02.2010 were challenged
in the Writ Petition Misc. Single no.1459 of 2010 before this
Court. This Court found that none of the opposite parties were
allowed to adduce evidence at any point of time and only the
application for substitution was allowed and case was fixed for
final disposal. Accordingly, recorded a finding that the Board of
Revenue could not have taken one view or the other on the basis
of material before it as there was no evidence before the Board of
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Revenue to assess the claim of the parties and record the finding
as to case of which party is established in accordance with law.
This Court allowed the petition by means of the order dated
21.05.2012 and remanded the matter to the Tehsildar/Additional
Tehsildar with a direction that he shall give opportunity to the
parties to adduce evidence and decide the case in accordance with
law.

10. In compliance of the aforesaid order passed by this Court, the
Tehsildar proceeded to decide the matter and after affording
opportunity of evidence decided by means of the order dated
21.01.2021 in favour of the petitioner. The said order was
challenged before the Sub Divisional Officer in Appeal no.00464
of 2021, which has been allowed by means of the judgment and
order dated 10.01.2022 and the order dated 21.01.2021 passed by
the Tehsildar has been set aside and the matter has been remanded
back with a direction to decide a fresh after taking evidence of the
parties and re-examining the date of death of the deceased
Shyama @ Kusuma. The appellate court, after examining the
order passed by the trial court, found that the evidence of the
appellants have not been considered and examined. The relevant
portion of the order dated 10.01.2022 is extracted hereinbelow:

“SwRIFT fadaTT & SR Y 4 g9 [ ¥ gggar § [& sjav ~Frarerd g7
UIRT ST [aid 21.01.2021 §dd &qdbell &I STIGIe & W 4 &/ JEIadl 37a¥
AT B IR UIRG 31T [e7id 21.01.2021 % Had cadbol] YF H [or7e] [derar
vqHIRd Uil qadbetl Pl GG [QTIF 09.01.1993 I S1G¥ =TT 4 HoriT GG AT
g gRaN oy THer T VoSS0 GARIT HEIGYY Bl ST fATId 12.02.2001
§IT & SR g¥ 9grHIed] Bl GG [aid 09.01.1993 g wvd §4 Faw AR
& G [91fed g¥figd & SN Uv (@%b 06.06.1995 @I IISTd Bl faher g wvd
89 UIST W&I—1 9 2 §F H Y UIRT a1 AT &, 5Tald sdierddl 7T Bl I
¥ Qe Sfiela wed, STl URaR IOReY Tder [aidbd 23.07.1993 4 Fad &I
FT BIE Foolg & & TG Hord SIIEIT T T ENT G g gHA-ud @
Sqciie ¥ I§ YA EIaT & a5 @1 TqrAIedl Uil ¥q0 9ot @ Fg [adid 09.01.
1995 @I §¢ &/ §9P SIfARFT FATI—YF IT7 TETH §19d SNIEIBI ddbel! Srmgfd
Wed @ WY H Qe [BIT T SEid Sav =TI §RT Qe 24.05.1995 PI
QNI @ SR W FaeT SIMIRd] 3% FGAIGd] BT BIFH HH gAY ST &g TeGT
TRA-93 4% GRS O @l SR W 1ulcd Q1% 19.06.1995 Bl §¥ S & W
wgd @ T & IERdl 9% §gARdl qadell @I [GEar @l 8 dfod IrIGdl B
gog [e71% 09.01.1993 Bl 81 bl & FHCIY FITIT I Gvgd HIIH Gbrd [Afe—Idvg
& ford Ve [T G| S19% ~rIIerd §RT Qs 14.07.2003 & 399 Gell &l GAbY
YR Bl BIIA—HBH T g GAGA! ded H 4T @ T

Tgl g8 Nig a7 ST & [ 3jay =raierg 3 gad qaed] @l [erar gIvT
qqPell Faw & §I5 SHD G Y FHRYT dIG GINY GRTAId Gof 16 O &g fadid
02.08.1993 @I IS AT oT| Sad qi 4 FIRGIed! GINT Q1% 25.08.1993 I SITafcd
qifger @l fl, forgH earIRd] @I Had §I BT Ble Focld el & [oredT oard I
a1 280294 @I TAHIRT GINT <IRaer fdar a7 forad frem siqer & g4 &
foredl Wi samred & Sifdqar gRT &1 T &) Sfladedl o @& BATIGER
YIEIGH B Fg e 09.01.1995 @I §I1 P &1d Pel o Y& &/ qrHRdl gab &
g1 ol 06.08.1995 P GRIT= P R Gofld aeIFaTrAT GINT [rfed Fadr
TIEGd] BB GH HAP qadbed] Pl SIS Bl qING 814 @ T AR 1] Fiford
fabar 3 |




9P SIfARFT 37V ~IrIiery % q1faer glaterfd Raid o= wravreiare fe=ifabd 31.12
1994 GINT =IRIIeTT W9 [SdIoiIer dioivg e NIAWHEIEIC aiq W&l 68,/58,/29 T 1995
ST ERT—145 G0H0W0 QR¥A= 19 st fivar & g8 qorfar 197 & egmrad
S AT G qadbell @ G & Gl Sifdd &/ Jq@etl B §og [QTH 14.07.1993 I &I
TS &1 qadell @ TYU SHIT g TIFIRIE P TG SEd SR 8% HYAT B 8T

FIRY |

9T dedl & SN Y I8 Nig 84T [dwer grar orar 8 & Fad adadell bl
faerar et eqrRdl 9% AT B GG [aIF 09.01.1993 F §F &/ F&T aF IE N
[&ar ST Sferd gdid giar & [ say e § Werrd HAQral WAl [&91d 25.03.
1996 UG U9 Garad BT GIRT OINT RGN Yfolvey @ Tdbol 23.07.1993 T JaT
ERT—145 Q0H0¥0 @I RUIC [eT1fba 31.12.1994 § ¥ I8 Hdld & [ egred & 5
fRT1F 09.01.1995 B g & v WUrST FINT Gvgd GRaIY Iovey dHel faid 28.07.
1993 T 08.02.2000, 23.09.2000 V9 eIl §RT GV FHTIT—UH [aI% 04.08.93 ¥ g &rar
& 1& qqdetl @ fagar @ Y f&71% 09.01.1993 P §F &1

$9 UPR I ORI P e W I8 Tl T & [& Sav ey o
FIRGIIRET §IRT G¥vIc & SITElR GY J¥gd 19}yl qis &1 wdigd =g & Rigr<l &
fawdia @ =& &1 519 de SYF vell @ IR Fvgd Wl & WervT Qe o | T8l
&I, @9 T S g forar e fafies 7&l &

3 SuNIFd fdgel @ SN UY I8 Mg [dar Grar & f @ add
Targl gIvT gftc Eidl & a7 78T gaw earedl & g @1 fafr &1 o faear g 7eft
g g8 fow ger W Rig &idl &/ gas egredl 9% AT §RT [Awrfed gufigd
THRITTHT & SR G% il o f gHR W Rig T8 819 81 §9 BRI
195311 BT [AVARY/RT1&] BT 3G & §4 RIS HYdp I+ e YIRT 157 77 |
O g9 H 37aY ~IIITor §INT GING 31T_T fAfe favweg uRerferd siar 8 o fAaved 39

ST gy 8

11. In the aforesaid, the appellate court found that Girija Devi
though had filed an objection against the application for mutation
but she had not stated about the death of Shyama Devi and only
dispute was raised that the claimant is not wife of the deceased
Devkali and reply of the same was also filed by Shyama Devi on
28.02.1994. The appellate court also found that Suresh Chandra
was claiming right over the land in dispute on the basis of
registered Will and as per the respondents i.e. the appellant in the
said appeal, Shyama Devi had died on 09.01.1995 but it has not
been considered. One other material evidence i.e. report dated
31.12.1994 of Police Station Ram Sanehi Ghat, through Sub
Divisional Magistrate, Ram Sanehi Ghat under Section 145 Cr.P.C
showing Shyama @ Kusuma alive and Dev Kali died on
14.07.1993 has also not been considered. According to which,
after death of Devkali on 14.07.1993, Smt. Shyama @ Kusuma
Devi is the legal heir of the property of Devkali. One other report
of Gram Panchayat Adhikari has also not been considered.

12. On perusal of the order passed by the trial court, this Court
does not find that the said reports have been considered by the
Tehsildar. Learned counsel for the petitioner also failed to point
out consideration of the said reports. He tried to argue that the
same have already been considered in the previous orders passed
but once the finding has been recorded by this Court in its order
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dated 21.05.2012 that the opposite parties have not beenl afforded
opportunity of evidence, it could not have been considered and it
can also not be considered at this stage because the order passed
by this Court is unchallenged and the earlier order stands quashed.
The contention of learned counsel for the petitioner cannot be
accepted and liable to be repelled only and repelled only.

13. In view of the above and considering overall facts and
circumstances of the case, this Court is of the view that there is no
illegality or error in the appellate order dated 10.01.2022 and the
revisional order dated 17.08.2023 passed by the Board of
Revenue, which may call for any interference by this Court.

14. At this stage, learned counsel for the petitioner submits that
since the case is pending since long time therefore, direction may
be issued for disposal of the case within some short stipulated
period. To which, there is no objection by the learned counsel for
the opposite parties including the learned Standing counsel.
Therefore, considering the same it is provided that the concerned
court shall decide the case expeditiously within a period of six
months from the date of production of certified copy of this order.

15. With the aforesaid, the petition is dismissed. No order as to
Costs.

(Rajnish Kumar,J.)

Order Date :- 28.10.2023/Harshita

Digitally signed by :-
HARSHITA

High Court of Judicature at Allahabad,
Lucknow Bench



