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Case :- MATTERS UNDER ARTICLE 227 No. - 5086 of 2023

Petitioner :- Shiv Pratap And Another

Respondent :- Meena And 5 Others

Counsel for Petitioner :- Shyam Prakash,Upendra Kumar Sagar 

Hon'ble Saurabh Lavania,J.

1. Heard learned counsels for the parties.

2.  In  view  of  order  proposed  to  be  passed,  notice  to  the  private

respondent(s) is dispense with. 

3.  Under  challenge  are  the  order  dated  03.08.2023  passed  by

Additional  District  Judge  Court  No.  4,  Barabanki  and  order  dated

07.03.2022 passed by the Trial  Court,  Annexure No. 1 & 2 to the

petition, respectively.

4.  By  the  order  dated  07.03.2022,  the  Trial  Court  rejected  the

application preferred by the petitioner under Order 7 Rule 11 C.P.C.

(Ga  14).  Relevant  portion  of  the  order  dated  07.03.2022  reads  as

under:

"              ससनन व पतनवलल कन अवललकन ककयन गयन। पतनवलल कक अवललकन सक कवकदत हह कक
           दनवन वनदलगण घलषणनतमक व सथनयल वयनदकश हकतस लनयन गयन हह। वसलयतकतनर कक

 वनकदनल सस०-1 बहह,  वनदल सस०- 2    पलतन व वनकदनल सस०-3      पलतल हह। वनकदनल कक पकत कक
             ममतयस हल गयल हह। वनदलगण व पकतवनदलगण कक ओर सक पसतसत कवधध वयवसथनओस कन

 अवललकन ककयन।              दनवक मम वनद कनरण सपष हह। जहनस तक कलररफकस कन पशन हह  
             जवनबदनवन आनक पर हल वनद कबनदस कक मनधयम सक कनणरत ककयन जननन नयनयलकचत हह।

             पकतवनदलजन नक कलररफकस कक आधनर पर दनवन खनररज ककयक जननन कक यनचनन कक गयल
              हह। पकतवनदलगण दनरन अपनक पनथरनन पत मम यह नहह बतनयन गयन हह कक आदकश  7   कनयम  

11    जन  .  दल  .               कक ककस कवकशष कनयम कक असतगरत वनदल कन दनवन वधजरत हह। अतत  

  उपरलकनससनर आदकश  7     कनयम  11    जन  .  दल  .      कक पररधध बहहत         छलरल हलतल हह। दनवक मम  

 सपष  cause  of  action       कदखनयन गयन हह।     पलननलन लककमयनस बननम कक  .  पल  .  रकडल  ,  

ए  .  आई  .  आर  . 2012   सस  .  कल  . 2638              मम यह मत वयक ककयन गयन हह कक यकद  cause of  

action           सपष हल तल दनवक कल आदकश  7    कनयम  11 (b)   जन  .  दल  .      खनररज नहह ककयन जन  

  सकतन हह।             इस मनमलक मम मनननलय उचचतम नयनयनलय नक यह मत वयक ककयन हह कक
            पकतवनदलगण दनरन अपनक धलधखत कथन मम कदयक गयक अकभकथन यन वनद पत खनररज



             करनक कक धलयक कदयक गयक आवकदन कक आधनर पर नहह खनररज ककयन जन सकतन।
              नयनयनलय कल सममचक वनदपत कल पढनन चनकहयक यह पतन लगननक कक धलयक कक कयन यह

               वनद हकतसक पकर करतन हह यन नहह और यकद यह करतन हह तल वनदपत नयनयनलय दनरन
 आदकश 7  कनयम 11 जन.दल.          कक अधलन अपनल शककयय कन पयलग करतक हहए खनररज

   नहह ककयन जन सकतन।     पकतवनदलजन दनरन अभल तक डबलयम.एस.   पसतसत नहह ककयन
     गयन हह। अतत दनवन आदकश 7   कनयम 11  जन.दल.       कक अधलन खनररज नहह ककयन जन

 सकतन हह।

          जहनस तक ममलयनसकन कन पशन हह उस ससबसध मम आदकश  7     कनयम  11 (a)    जन  .  दल  .    यह  

            उपबननधत करतन हह कक जहनस अनसतलष कन ममलयनसकन कम ककयन गयन हह वहनस
            नयनयनलय वनदल कल अवसर पदनन करकक ऐसक ममलयनसकन कल ठलक करनयकगन वनदल कल

            एक कननशचत अवधध कक असतगरत ममलयनसकन ठलक करनक कक धलयक कनदरश दकगन। नयनयनलय
             दनरन कननशचत कक गयल अवधध कल बढनयन भल जन सकतन हह। अगर वनदल नयनयनलय
             दनरन कननशचत कक गयल अवधध यन बढनई गई अवधध कक असतगरत ममलयनसकन ठलक नहह

       करतन तल नयनयनलय वनदपत कल ननमसजमर कर दकगन       । इस सतर पर दनवक कल खनररज
      ककयन जननन नयनयलकचत कवकदत नहह हलतन हह,        कययकक दलवननल बनद मम वनदल कन कहत

    सवरचच हलतन हह वह Master of the Suit       हलतन हह। तकनलकक रप सक दनवन खनररज
           ककयक जननक यलगय नहह हह। अतत उपरलकननससनर तथयय व पररनसथकतयय कक दकषगत

   पनथरनन पत आदकश 7  कनयम 11        जन० दल० सवलकनर ककयक जननक यलगय नहह हह।"

5. The order dated 07.03.2022 was challenged by the petitioner by

means  of  Civil  Revision  No.  21/2022 (Shiv  Pratap  and Others  Vs

Meena and Others). The Revisional Court namelyAdditional District

Judge Court No. 4, Barabanki dismissed the revision vide order dated

03.08.2023. The relevant portion of the same reads as under:

"         उपरलक पसनरलकण कनसतनररत करनक हकतस सल०पल०सल० कक आदकश 7   कनयम 11  कक

   पनवधनन ससससगत हह।  आदकश 7  कनयम 11 सल०पल०सल०      कक अनससनर वनद पत वहनस पर
  ननमसजमर ककयन जनयकगन

(क)      जहनस वनद हकतसक पकर नहह करतन;
(ख)             जहनह दनवनकम त अनसतलष कन ममलयनसकन कम ककयन गयन हह और वनदल ममलयनसकन

               कल ठलक करनक कक धलयक अपकककत ककयक जननक पर उस समय कक भलतर जल नयनयनलय मम
  कनयत ककयन हह,      ऐसन करनक मम असफल रहतन हह;

(ग)             जहनस दनवनकम त अनसतलष कन ममलयनसकन ठलक हह ककनतस वनद पत अपयनरप सरनमप पत
              पर धलखन गयन हह और वनदल अपकककत सरनमप पत कक दकनक कक धलयक नयनयनलय दनरन

             अपकककत ककयक जननक पर उस समय कक भलतर जल नयनयनलय मम कनयत ककयन हह,  ऐसन
    करनक मम असफल रहतन हह;

(घ)                जहनस वनद पत कक कथनय सक यह पतलत हलतन हह कक वनद ककसल कवधध दनरन वधजरत
हह;
(ङ)         जहनस यह दल पकतयय मम दनधखल नहह ककयन जनतन; 
(च)    जहनस वनदल कनयम 9         कक उपबनधय कन अनसपनलन करनक मम असफल रहतन हह।

             इस तरह सपष हह कक उपरलक दशनओस मम हल वनद पत कल आदकश 7   कनयम 11

            सल०पल०सल० कक अधलन ननमसजमर ककयन जन सकतन हह और उस नसथकत मम जवनबदनवन
    दकखनक कक आवशयकतन नहह हह।

      कवचनरण नयनयनलय दनरन पनररत आदकश कदननसककत 07-03-2022    कक पररशललन सक
       सपष हह कक कवचनरण नयनयनलय दनरन आदकश 7   कनयम 11    जन०दल० पनथरननपत कन



             कनसतनरण करतक हहए सपष रप सक उकलधखत ककयन गयन कक नयनयनलय कल सममचक वद
              पत कल पढनन चनकहए और यह पतन लगननक कक धलयक कक कयन यह वनदहकतसक पकर

   करतन हह कक नहह,            यकद यह वनदहकतसक पकर करतन हह तल वनद पत नयनयनलय दनरन
 आदकश 7  कनयम 11          जन०दल० कक अधलन अपनल शककयय कन पयलग करतक हहए खनररज

             नहह ककयन जन सकतन। ममलयनसकन कक समबसध मम नयनयनलय दनरन यह कनषकषर कदयन गयन
             कक जहनस अनसतलष कन ममलयनसकन कम ककयन गयन हह वहनस नयनयनलय कल वनदल कल

            अवसर पदनन करकक ऐसक ममलयनसकन कल ठलक करनयकगन। वनदल कल कननशचत अवधध कक
            अनतगरत ममलयनसकन ठलक करनक कक धलयक कनदरश दकगन। नयनयनलय दनरन कननशचत कक गयल

             अवधध कल बढनयन भल जन सकतन हह। अगर वनदल नयनयनलय दनरन कननशचत कक गयल
            अवधध यन बढनई गयल अवधध कक अनतगरत ममलयनसकन ठलक नहह करतन तल नयनयनलय

              वनद पत कल ननमसजमर कर दकगन। ममलवनद कक पतनवलल कक पररशललन सक सपष हह कक
            इसमम नयनयनलय दनरन अभल न तल ममलयनसकन समबसधल वनदकबनद स कवरकचत ककयन गयन न

       हल कनसतनरण ककयन गयन हह और आदकश 7  कनयम 11(b)&(c)    कक अधलन ममलयनसकन
              कम हलनन अथवन नयनयशसलक कम अदन हलनक कक समबसध मम वनदल कल समय कदयक जननक

             कक पशचनतत यकद उसकक दनरन ममलयनसकन कल सहल नहह ककयन जनतन यन कम कलररफकस
            कल पमरन नहह ककयन जनतन तभल वनद पत कल ननमसजमर करकगन। अथनरतत सवरपथम

            नयनयनलय कल ममलयनसकन और अदन ककयक गयक कलररफकस कक समबसध मम अपनन कनषकषर
              दकनन हह और ततपशचनतत हल वनद पत कक ननमसजमरल कन आदकश पनररत ककयन जन सकतन,

             परनतस चमसकक पसतसत मनमलक मक वनद कन ममलयनसकन एवस अदन ककयक गयक नयनयशसलक कक
             समबसध मम वनदकबनदस न तल कवरकचत हहए हह न हल उनकन कनसतनरण हहआ हह,  ऐसल नसथकत

  मम आदकश 7  कनयम 11(b)&(c)        जन०दल० कक अधलन वनदपत ननमसजमर नहह ककयन जन
सकतन।

       जहनस तक नयनयनलय कक ककतनधधकनर कन समबसध हह  ,        सपष हह कक वनद वसलयतननमन जल  

     कक सव० रनमसनगर दनरन ककयन गयन  ,          कल शमनय घलकषत करनक हकतस पसतसत ककयन गयन।  

        वसलयतननमन जल कक ममलवनद कक पतनवलल मम कनगज सस  .9       ग हह  ,      कक पररशललन सक यह  

            सपष हह कक रनमसनगर दनरन अपनल कस ल चल व अचल समपधत कन वसलयतननमन
 पकतवनदल सस  . 1     व  2              कक पक मम ककयन गयन तथन वसलयतननमक मम हल ममतक रनगसनगर  

  दनरन अपनल आरनजल  ,   कनशतकनरल  ,           बनग एवस मकनन कक समबसध मम वसलयत करनन कहन  

      गयन हह। पकतवनदल दनरन अपनक पनथरननपत ग  -14        मम जल कक आदकश  7     कनयम  11  

     जन०दल० कक अधलन दल गयल थल  ,     दफन  6           मम यह असककत हह कक ननमललनल कक पनस  

             जनपद लखनऊ मम दल मकनन थक। इस तरह सपष हह कक उपरलक रनमसनगर उफर
             ननमललनल कक दनरन कक गयल वसलयत मम चल व अचल समपधत धजसमम मकनन एवस
    कनशतकनरल भमकम दलनल शनकमल हह  ,            कक समबसध मम कनषपनकदत ककयन गयन और वनद पत कक  

              पररशललन सक सपष हह कक वनदल दनरन बनद पत मम वनदकनरण एवस वनसकछत अनसतलष दलनल
       हल सपष रप सक कधथत ककयक गयक हह।

                वनद पत कक पररशललन सक सपष हह कक वनद पत मम वसलयत कल धलखक कन पररणनम हलनन
             एवस शमनय हलनन कहतक हहए उसक शमनय घलकषत करनक कन अनसतलष मनसगन गयन हह।

            नयनयनलय कन ककतनधधकनर वनदकनरण एवस वनद पत मम यनकचत अनसतलष कक आधनर पर
             कनधनरररत हलतन हह। वनद पत मम अनसतलष वसलयत शमनय घलकषत करनक हकतस यनकचत ककयन

              गयन हह। वसलयत चल व अचल समपधत एवस अचल समपधत मम मकनन व कम कष भमकम
  दलनल शनकमल हह,             कक समबसध मम कनषपनकदत हह। ऐसक मम समपमणर कववनकदत कवषय ऐसक हह
          धजन पर मनत धसकवल नयनयनलय कल हल ककतनधधकनर पनप हह।   कनतसनदकह आदकश  7  

 कनयम  11                सल०पल०सल० कक अधलन मनत इतनन हल दकखन जननन हह कक कयन वनद पत कक  

               कथनय सक यह दकशरत हलतन हह कक दनवन ककसल कवधध दनरन वधजरत हह। इस समबसध मम
                 वनदपत कक पररशललन सक सपष हल चसकन हह कक वनद पत मम ऐसन कलई तथय नहह आयन हह
             धजससक सपष रप सक यह कनषककषरत हलतन हल कक दनवन ककसल अधधकनयम कक पनकवधननय

               सक बनधधत हह। कययकक समपमणर वनद पत कक पररशललन सक सपष हह कक समपमणर कववनद कक
            कवषय वसतस कम कष भमकम एवस आवनसलय मकनन तथन चल समपधत हह और वसलयत

            उपरलक सभल कक समबसध मम कनषपनकदत हह जल धसकवल नयनयनलय कक ककतनधधकनर कक



  अनतगरत हह ।       पसनरलकणकतनर कक ओर सक कवधध वयवसथन    कमलन पसनद एवस अनय
     बननम कम षणकननत पनठक एवस अनय 2007 (2) AWC 1764 SC    पसतसत कक गयल हह
         धजसमम मनननलय उचचतम नयनयनलय दनरन यह कवधधक धसदननत पकतपनकदत ककयन

               गयन हह कक जहनस वनदल कन ननम रनजसव अकभलकखय मम असककत न हल और कवकय कक
               आधनर पर कक तन कन ननम रनजसव अकभलकखय मम असककत हल गयन हल वहनस कवकय पत कक

       कनरसतलकरण कन वनद रनजसव नयनयनलय मम पलषणलय हलगन,    धसकवल नयनयनलय मम
 नहह।             सपष हह कक उपरलक कवधध वयवसथन कम कष भमकम सक समबसधधत कवकय कवलकख कक

           कनरसतलकरण कक समबसध मम हह परनतस पशनगत मनमलक मम वनदल दनरन वसलयतननमन
        धजसमम चल व अचल समपधत मय मकनन शनकमल हह  ,        कल शमनय घलकषत करनक हकतस  

    पसतसत ककयन गयन हह।           इस कनरण सममननपमवरक मकरन मत हह कक तथयय कक कभनतन कक
          कनरण उपरलक कवधध वयवसथन पसतसत मनमलक मम लनगम नहह हलतल।  कवचनरण नयनयनलय

            कक पतनवलल कक पररशललन सक सपष हह कक कवचनरण नयनयनलय दनरन अपनक आदकश
 कदननसककत  07-03-2022             मम यह समपकककत ककयन हह कक वनद पत मम वनदहकतसक दशनरयन  

 गयन हह  ,             दनवन अलपममलयनसककत हलनन अथवन नयनयशसलक कम अदन हलनन दकशरत नहह  

                हलतन हह। वनद पत कक पररशललन सक सपष हह कक यह दकशरत नहह हलतन कक वनद ककसल
             कवधध कक पनवधननय सक बनधधत हह। इस तरह सपष हह कक कवचनरण नयनयनलय दनरन

            पशनगत आदकश पनररत करतक समय वनद पत कक कथनय एवस पकतवनदल दनरन पसतसत
 पनथरननपत  14             ग कक कथनय पर कवचनर ककयन गयन हह।  

            अतत उपरलक कववकचन कक आधनर पर नयनयनलय इस मत कक हह कक कवचनरण
     नयनयनलय दनरन पनररत आदकश कदननसककत 07-03-2022    कवधध धसदननतय कक अनसरप

     हह। उसमम ककसल पकनर कक अकनयकमततन,       अवहधनकनकतन नहह हह न हल ककतनधधकनर
          समबसधल कलई तसकर हह। ऐसल नसथकत मम आकककपत आदकश कदननसककत 07-03-2022  मम
           हसतककप ककयक जननक कन कलई आधनर एवस नयनयलकचत कनरण नहह हह। तदनससनर
     पसनरलकण कनरसत ककयक जननक यलगय हह।

आदकश
  धसकवल कनगरननल सस. 21/2022         कशव पतनप एवस एक अनय बननम मलनन आकद कनरसत

    कक जनतल हह। कवचनरण नयनयनलय/    धसकवल जज (सल०कड०)   नयनयनलय सस.20,

   बनरनबसकक दनरन ममलवनद सस. 235/2021       मलनन आकद बननम कशवपतनप आकद मम पनररत
  आदकश कदननसक 07-03-2022    पसष ककयन जनतन हह।

            इस कनणरय कक पकत कक सनथ कवचनरण नयनयनलय कक पतनवलल कवचनरण नयनयनलय कल
        वनपस पककषत कक जनयक। पसनरलकण पतनवलल दनधखल अकभलकखनगनर हल।" 

.

6. This petition has been filed under Article 227 of Constitution of

India. The scope of petition under Article 227 has already been settled

in various pronouncements by the Hon'ble Supreme Court.

7. In Waryam Singh v. Amarnath, AIR 1954 SC 215, a Constitution

Bench of the Hon'ble Supreme Court, after examining the scope of

Article 227 of the Constitution, observed as under:-- 

"This  power  of  superintendence  conferred  by  Article  227  is,  as

pointed out by Harries, C.J. in Dalmia Jain Airways Ltd. v. Sukumar

Mukherjee, 1951 AIR (Cal) 193 to be exercised most sparingly and

only in  appropriate cases in  order  to  keep the Subordinate  Courts

within  the  bounds  of  their  authority  and  not  for  correcting  mere

errors."  



8. In Hari Vishnu Kamath v. Ahmad Ishaque,  AIR 1955 SC 233,

the Hon'ble Supreme Court, in the context of the scope, power and

jurisdiction exercised by the High Court, under Articles 226 & 227 of

the Constitution of India, observed as under: 

"20. We are also of opinion that the Election Tribunals are subject to

the  superintendence  of  the  High  Courts  under  Article  227  of  the

Constitution,  and  that  that  superintendence  is  both  judicial  and

administrative.  That  was held  by  this  Court  in  ''Waryam Singh   v. 

Amarnath',  AIR 1954 SC 215 (K) , where it was observed that in this

respect Article 227 went further than section 224 of the Government

of  India  Act,  1935,  under  which  the  superintendence  was  purely

administrative, and that it restored the position under section 107 of

the Government of India Act, 1915. It may also be noted that while in

a ''certiorari' under Article 226 the High Court can only annul the

decision of the Tribunal, it can, under Article 227, do that, and also

issue further directions in the matter. We must accordingly hold that

the application of the appellant for a writ of ''certiorari' and for other

reliefs  was  maintainable  under  Articles  226  and  227  of  the

Constitution. 

21.  Then the question is  whether  there  are proper  grounds for  the

issue  of  ''certiorari'  in  the  present  case.  There  was  considerable

argument  before  us  as  to  the  character  and  scope  of  the  writ  of

''certiorari'  and the conditions under which it could be issued. The

question  has  been  considered  by  this  Court  in ''Parry  and

Co. v.Commercial  Employees'  Association,  Madras',   AIR  1952  SC

179 (L):- ''Veerappa Pillai   v. Raman and Raman Ltd.' AIR 1952 SC

192 (M); -   ''Ebrahim Aboobaker   v. Custodian General of Evacuee

Property New Delhi' AIR 1952 SC 319 (N), and quite recently in AIR

1954 SC 440 (C). On these authorities, the following propositions may

be taken as established: (1) ''Certiorari' will be issued for correcting

errors  of  jurisdiction,  as  when an  inferior  Court  or  Tribunal  acts

without  jurisdiction  or  in  excess  of  it,  or  fails  to  exercise  it.  (2)

''Certiorari'  will  also  be  issued  when  the  Court  or  Tribunal  acts

illegally  in  the  exercise  of  its  undoubted  jurisdiction,  as  when  it

decides without giving an opportunity to the parties to be heard, or

violates the principles of natural justice. (3) The Court issuing a writ

of  ''certiorari'  acts  in  exercise  of  a  supervisory  and  not  appellate

jurisdiction. One consequence of this is that the Court will not review

findings or fact reached by the inferior Court or Tribunal, even if they

be  erroneous.  This  is  on  the  principle  that  a  Court  which  has

jurisdiction over a subject-matter has jurisdiction to decide wrong as

well as right, and when the Legislature does not choose to confer a

right of appeal against that decision, it would be defeating its purpose

and  policy  if  a  superior  Court  were  to  re-hear  the  case  on  the

evidence,  and  substitute  its  own  findings  in  ''certiorari."  These



propositions are well settled and are not in dispute." 

9. In the case of M.L.Sethi Vs. R.P. Kapur, reported in (1972) 2 SCC

427. The Hon'ble Supreme Court observed as under:- 

"12. ............ The word "jurisdiction" is a verbal cast of many colours.

Jurisdiction originally  seems to have had the meaning which Lord

Baid  ascribed  to  it  in Anisminic  Ltd. v. Foreign  Compensation

Commission, (1969) 2 AC 147, namely, the entitlement "to enter upon

the enquiry in question". If there was an entitlement to enter upon an

inquiry into the question,  then any subsequent  error could only be

regarded  as  an  error  within  the  jurisdiction.  The  best  known

formulation  of  this  theory  is  that  made  byLord

Denman in R. v. Bolton, (1841) 1 QB 66. He said that the question of

jurisdiction  is  determinable  at  the  commencement,  not  at  the

conclusion of the enquiry. In Anisminde Ltd., (1969) 2 AC 147 Lord

Reid said: 

"But  there  are  many  cases  where,  although  the  tribunal  had

jurisdiction  to  enter  on  the  enquiry,  it  has  done  or  failed  to  do

something in the course of the enquiry which is of such a nature that

its decision is a nullity. It may have given its decision in bad faith. It

may have made a decision which it had no power to make. It may

have  failed  in  the  course  of  the  enquiry  to  comply  with  the

requirements  of  natural  justice.  It  may  in  perfect  good  faith  have

misconstrued the provisions giving it power to act so that it failed to

deal with the question remitted to it and decided some question which

was  not  remitted  to  it.  It  may  have  refused  to  take  into  account

something which it was required to take into account. Or it may have

based its decision on some matter which, under the provisions setting

it up, it had no right to take into account. I do not intend this list to be

exhaustive". 

In the same case, Lord Pearce said: 

"Lack of  jurisdiction  may arise in  various  ways.  There may be an

absence of those formalities or things which are conditions precedent

to the tribunal having any jurisdiction to embark on an enquiry. Or

the tribunal may at the end make an order that it has no jurisdiction to

make. Or in the intervening stage while engaged on a proper enquiry,

the tribunal may depart from the rules of natural justice; or it may ask

itself the wrong questions; or it may take into account matters which it

was not directed to take into account. Thereby it would step outside its

jurisdiction. It would turn its inquiry into something not directed by

Parliament  and fall  to  make the  inquiry which  the  Parliament did

direct. Any of these things would cause its purported decision to be a

nullity." 

The dicta of the majority of the House of Lords, in the above case



would  show the  extent  to  which  ''lack'  and ''excess'  of  jurisdiction

have been assimilated or, in other words, the extent to which we have

moved away from the traditional concept of "jurisdiction". The effect

of  the  dicta  in  that  case  is  to  reduce  the  difference  between

jurisdictional  error  and  error  of  law  within  jurisdiction  almost  to

vanishing point. The practical effect of the decision is that any error

of law can be reckoned as jurisdictional. They comes perilously close

to saying that there is a jurisdiction if the decision is right in law but

none if it is wrong. Almost any misconstruction of a statute can be

represented  as  "basing their  decision  on a matter  with  which they

have  no  right  to  deal",  "imposing  an  unwarranted  condition"  or

"addressing themselves to a wrong question". The majority opinion in

the case leaves a Court or Tribunal with virtually no margin of legal

error. Whether there is excess of jurisdiction or merely error within

jurisdiction  can  be  determined  only  construing  the  empowering

statute which will give little guidance. It is really a question of how

much latitude the Court is prepared to allow in the end it can only be

a  value  judgment  (See  H.W.R.  Wade,  "Constitutional  and

Administrative Aspects of the Anismenic case", Law Quarterly Review,

Vol. 85, 1969, P. 198). Why is it that a wrong decision on a question of

limitation  or  res  judicata  was  treated  as  a  jurisdictional  error  an

liable  to  be  interfered  with  in  revision?  It  is  a  bit  difficult  to

understand how an erroneous decision on a question of limitation or

res judicata would oust the jurisdiction of the Court in the primitive

sense of the term and render the decision or a decree embodying the

decision a nullity liable to collateral attack. The reason can only be

that the error of law was considered as vital by the Court. And there is

no yardstick to determine the magnitude of the error other than the

opinion of the Court." 

10.  In  the  case  of  Chandrasekhar  Singh  Vs.  Siya  Ram  Singh,

reported in (1979) 3 SCC 118. The Hon'ble Supreme Court observed

as under:- 

"11. The only other question that remains to be considered is whether

an order under Section 146(1B) can be interfered with by the High

Court  in  the  exercise  of  its  powers  under  Article  227  of  the

Constitution.  It  is  admitted  that  the powers  conferred  on the High

Court  under  Art.  227  of  the  Constitution  cannot  in  any  way  be

curtailed  by  the  provisions  of  the  Criminal  Procedure  Code.

Therefore,  the  powers  of  the  High  Court  under  Art.  227  of  the

Constitution can be invoked in spite of the restrictions placed under

Section 146(1D) of the Criminal Procedure Code. But the scope of

interference by the High Court under Art. 227 is restricted. This Court

has repeatedly held that "the power of superintendence conferred by

Article 227 is to be exercised most sparingly and only in appropriate

cases in order to keep the subordinate courts within the bounds of

their authority  and not for correcting mere errors vide 1954 S.C.R.



565 (Waryam  Singh v. Amar  Nath).  In  a  later  decision,  (Nagendra

Nath  Bora v. The  Commissioner  of  Hills  Division,  and  Appeals,

Assam, the view was reiterated  and it  was held  that  the  power of

judicial  interference  under  Article  227  of  the  Constitution  are  not

greater than the power under Article 226 of the Constitution, and that

under Art. 227 of the Constitution, the power of interference is limited

to seeing that the tribunal functions within the limits of its authority.

In  a  recent  decision,  (Babhutmal  Raichand  Oswal v. Laxmibai  R.

Tarts (2) this Court reiterated the view stated in the earlier decisions

referred to and held that the power of superintendence under Article

227 of the Constitution cannot be invoked to correct an error of fact

which only a superior court can do in exercise of its statutory power

as the Court of appeal and that the High Court cannot in exercise of

its jurisdiction under Art. 227 convert itself into a court of appeal." 

11.  In Mohd.  Yunus v. Mohd.  Mustaquim, (1983)  4  SCC  566,

Hon'ble Supreme Court held that High Court has very limited scope

under Article 227 of the Constitution and even errors of law cannot be

corrected in exercise of power of judicial review while exercising such

power.  The  powers  can  be  used  sparingly  only  when  High  Court

comes to the conclusion that the Authority/Tribunal has exceeded its

jurisdiction or proceeded under erroneous presumption of jurisdiction.

It  further  held  that  the  High  Court  cannot  assume  unlimited

prerogative to correct all species of hardship or wrong decision. For

interference,  there must be a case of flagrant abuse of fundamental

principles of law or where order of Tribunal etc. has resulted in grave

injustice. 

12. In Rena Drego v. Lalchand Soni, (1998) 3 SCC 341, the Hon'ble

Supreme Court has categorically held that the power under Article 227

of the Constitution is of the judicial superintendence which cannot be

used to up-set  the conclusions  of  facts,  howsoever  erroneous those

may be, unless such conclusions are so perverse or so unreasonable

that no Court could have ever.  

13. In Baby v. Travancore Devaswom Board, (1998) 8 SCC 310, the

Hon'ble Supreme Court has held that  even if  revisional jurisdiction

was not available to the High Court, it still have powers under Article



227 of the Constitution of India to set aside the orders so passed by the

Tribunal if the finding of fact arrived at was perverse.  

14.  In Ajaib  Singh v. Sirhind  Co-operative  Marketing  cum

Processing  Service  Society  Ltd.,(1999)  6  SCC  82,  the  Hon'ble

Supreme Court held that High Court is not to substitute its view for

the opinion of Authorities/Courts below as the same is not permissible

in proceedings under Articles 226/227 of the Constitution. 

15. The Hon'ble Supreme Court in Shalini Shyam Shetty v.Rajendra

Shankar  Patil, (2010)  8  SCC  329,  culled  out  the  following

principles: 

"(a) A petition under Article 226 of the Constitution is different from a

petition under Article 227. The mode of exercise of power by High

Court under these two Articles is also different. 

(b) In any event, a petition under Article 227 cannot be called a writ

petition.  The history of the conferment of writ  jurisdiction on High

Courts is substantially different from the history of conferment of the

power of Superintendence on the High Courts under Article 227 and

have been discussed above. 

(c) High Courts cannot, on the drop of a hat, in exercise of its power

of  superintendence  under  Article  227 of  the  Constitution,  interfere

with the orders of tribunals or Courts inferior to it.  Nor can it,  in

exercise of this power,  act as a Court of appeal over the orders of

Court  or  tribunal  subordinate  to  it.  In  cases  where  an  alternative

statutory  mode  of  redressal  has  been  provided,  that  would  also

operate as a restrain on the exercise of this power by the High Court. 

(d) The parameters of interference by High Courts in exercise of its

power  of  superintendence  have  been  repeatedly  laid  down by  this

Court. In this regard the High Court must be guided by the principles

laid  down  by  the  Constitution  Bench  of  this  Court  in Waryam

Singh (supra) and the principles in Waryam Singh (supra) have been

repeatedly followed by subsequent Constitution Benches and various

other decisions of this Court. 

(e)  According  to  the  ratio  in Waryam  Singh (supra),  followed  in

subsequent  cases,  theHigh  Court  in  exercise  of  its  jurisdiction  of

superintendence can interfere in order only to keep the tribunals and

Courts subordinate to it, ''within the bounds of their authority'. 

(f) In  order  to  ensure  that  law  is  followed  by  such  tribunals  and



Courts by exercising jurisdiction which is vested in them and by not

declining to exercise the jurisdiction which is vested in them. 

(g) Apart from the situations pointed in (e) and (f), High Court can

interfere in exercise of its power of superintendence when there has

been  a  patent  perversity  in  the  orders  of  tribunals  and  Courts

subordinate to it or where there has been a gross and manifest failure

of justice or the basic principles of natural justice have been flouted. 

(h) In exercise  of  its  power of  superintendence  High Court  cannot

interfere to correct mere errors of law or fact or just because another

view than the one taken by the tribunals or Courts subordinate to it, is

a  possible  view.  In  other  words  the  jurisdiction  has  to  be  very

sparingly exercised. 

(i) High Court's power of superintendence under Article 227 cannot

be curtailed by any statute. It has been declared a part of the basic

structure of the Constitution by the Constitution Bench of this Court in

the  case  of L.  Chandra  Kumar v. Union  of  India, (1997)  3  SCC

261 and therefore abridgement by a Constitutional amendment is also

very doubtful. 

(j)  It  may be  true that  a  statutory  amendment of  a  rather  cognate

provision, like Section 115 of the Civil Procedure Code by the Civil

Procedure  Code  (Amendment)  Act,  1999  does  not  and  cannot  cut

down the ambit of High Court's power under Article 227. At the same

time, it must be remembered that such statutory amendment does not

correspondingly  expand  the  High  Court's  jurisdiction  of

superintendence under Article 227. 

(k) The power is discretionary and has to be exercised on equitable

principle.  In  an appropriate  case,  the  power can be exercised  suo

motu. 

(l) On a proper appreciation of the wide and unfettered power of the

High Court under Article 227, it transpires that the main object of this

Article is to keep strict administrative and judicial control by the High

Court on the administration of justice within its territory. 

(m) The object of superintendence, both administrative and judicial, is

to maintain efficiency,  smooth and orderly  functioning of the entire

machinery of justice in such a way as it does not bring it into any

disrepute. The power of interference under this Article is to be kept to

the minimum to ensure that the wheel of justice does not come to a

halt and the fountain of justice remains pure and unpolluted in order

to maintain public confidence in the functioning of the tribunals and

Courts subordinate to High Court. 

(n) This reserve and exceptional power of judicial intervention is not

to be exercised just for grant of relief in individual cases but should be



directed for promotion of public confidence in the administration of

justice in the larger public interest whereas Article 226 is meant for

protection of individual grievance. Therefore, the power under Article

227 may be unfettered but its  exercise is subject to high degree of

judicial discipline pointed out above. 

(o) An improper and a frequent exercise of this power will be counter-

productive and will divest this extraordinary power of its strength and

vitality." 

16. The Hon'ble Supreme Court in Madras Bar Association v. Union

of  India, (2014)  10  SCC  1, while  dealing  with  the  constitutional

validity of the National Tax Tribunal Act, 2005, held Judicial Review,

under Articles 226 & 227 of the Constitution of India, to be part of the

Basic  Structure  of  the  Constitution.  Even  earlier,  in Kartar

Singh v. State of Punjab, (1994) 3 SCC 569, the Court had observed

as such. 

17.  In Radhey  Shyam v. Chhabi  Nath, (2015)  5  SCC  423 while

holding  that  orders  of  Civil  Courts  are  not  amenable  to  writ

jurisdiction under Article 226 of the Constitution of India, it further

held that jurisdiction under Article 227 of the Constitution of India

was distinct from the jurisdiction under Article 226 of the Constitution

of India. To this extent, it also overruled its contrary view in Surya

Dev Rai v. Ram Chander Rai, (2003) 6 SCC 675. In para 28 of the

judgment in Radhey Shyam's case, Hon'ble Supreme Court observed

that: 

"28. We may also deal  with the submission made on behalf  of  the

respondent that the view in Surya Dev Rai stands approved by larger

Benches  in  Shail,  Mahendra Saree  Emporium and Salem Advocate

Bar Assn and on that ground correctness of the said view cannot be

gone into by this Bench. In Shail, though reference has been made to

Surya Dev Rai, the same is only for the purpose of scope of power

under Article 227 as is clear from para 3 of the said judgment. There

is no discussion on the issue of maintainability of a petition under

Article 226. In Mahendra Saree Emporium, reference to Surya Dev

Rai is made in para 9 of the judgment only for the proposition that no

subordinate legislation can whittle down the jurisdiction conferred by

the Constitution. Similarly, in Salem Bar Assn. in para 40, reference

to Surya Dev Rai is for the same purpose.  We are, thus, unable to



accept the submission of learned counsel for the respondent." 

18. The aforesaid principles stand reiterated by the Hon'ble Supreme

Court in Ram Kishan Fauji v.State of Haryana,  (2017) 5 SCC 533. 

19. Learned counsel for the petitioner failed to satisfy this Court from

the  material  available  on  record  that  what  illegality  has  been

committed by the Trial Court as also by the Revisional Court. 

20. Further, this Court, considering the material available on record

including  the  impugned  orders  quoted  above  and  upon  due

consideration, this Court finds that the grounds taken by the petitioner

for rejection of plaint in the application under Order 7 Rule 11 C.P.C.

are not sufficient to attract the provisions of Order 7 Rule 11 C.P.C.

and findings recorded by the trial court as also by the revisional court

are not perverse. It is for following reasons:

(i) Averments made in the plaint prima facie show a cause of action to

file  a  suit  for  cancellation  of  "Will"  executed  by  one  Ram Sagar,

whereby he excluded the legal heirs of his deceased son Ram Lakhan

(father  of  plaintiff  no.  2  & 3 and husband of  plaintiff  no.  1  )  and

bequeathed his all the property in favour of his other two sons namely

Shivpratap (defendant no. 1) and Dharmendra (defendant no. 2).

(ii)  Civil  suit  would be maintainable  as  "Will",  in  issue,  relates  to

property situated in urban area as also in rural area. This fact has not

been refuted.

(iii) It appears from the impugned order dated 03.08.2023 that "Will"

is on record as Para No. 9Ga and this fact is also not in dispute.

(iv) Court fee paid is proper, as appear from the impugned orders and

this aspect has also not been disputed. Moreover, if case falls under

Sub-rule (b) and (c) of Rule 11 of Order 7, the Court before rejecting

the plaint under these rules should provide an opportunity to remove

the  deficiency  and  in  case  the  plaintiff  fails  to  do  so  in  the  time



provided the plaint can be rejected. 

21.  In  view of  aforesaid  reasons,  the  petition  has  no  force  and  is

dismissed.

Order Date :- 10.10.2023/Mohit Singh/- 
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