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Hon'ble Saurabh Lavania.J.

1. Heard Sri Anurag Shukla, Advocate, counsel for petitioner, Sri Anurag
Narayan Srivastava, Advocate, counsel for the Respondent No. 5 and Sri

Hemant Kumar Pandey, Learned standing counsel.

2. In view of the order proposed to be passed by this Court, notice to other
private-respondents is dispensed with.
3. The present petition has been filed for the following main reliefs:-

"(1) to issue a writ, order or direction in the nature of Certiorari
quashing the impugned order of Dy. Director of Consolidation
dated 06-04-23, impugned order of Settlement Officer of
Consolidation order dt. 27-09-2022 as well as without jurisdiction
orders passed by the consolidation officer dt. 22-07-22 and 10-
08-22, contained as Annexure no. 1, 2, 3 and 4 to this Writ
Petition, with all consequential effects.

(i1) to issue a writ, order or direction in the nature of Mandamus
commanding the Respondents not to interfere in the peaceful
possession, use and occupation of purchased share of Khata no.
422"

4. The brief facts of the case, as appears from record, are as under:-

(1) The Gata No. 519 area 0.5110 Hectare Gata No. 517 area 0.0381
Hectare, Gata No. 257 area 0.0220 Hectare and Gata No. 519 area 0.0800
Hectare were purchased by petitioner no.1/ Smt. Rama Devi and respondent
no. 5/ Smt. Sarita Devi through registered sale deed dated 09.03.2022.

Boundaries indicated in this sale deed are as under:-

East- Land Sushil
West- Kharanja (road)
North- Kharanja (road)

South- Land Ahibaran and Others
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(11) The sale deed dated 09.03.2022 was executed after conclusion of
proceedings under Section 10 and 20, respectively, of U.P. Consolidation of

Holdings Act, 1953 (in short 'Act of 1953"),

(i11) Undisputedly the proceedings under Section 10 and 20. of the Act of
1953, were concluded on 31.08.2020 and 05.03.2021, respectively.

(iv) After becoming the owner of the land in dispute i.e. Gata No. 519, an
application was moved under Section 9A(2) of the Act of 1953, which was
registered as Case No. 402/21-22 (Sarita Devi Versus Rama Devi and
Others).

(v) Vide order dated 22.07.2022 the respondent no. 3/Consolidation Officer
Bilgram, District Hardoi in short (C.0O.), after considering the fact that the
name of Laxmi Devi wife of Munna Lal (vendor of sale deed dated
09.03.2023) was recorded in the revenue records in regard to Gata No.
517/0.0381 Hectare, Gata No. 519/0.5100 Hectare, Gata No. 257/0.0220
Hectare (total area 0.611 Hectare) and that of sale deed dated 09.03.2022 ,
as also the report dated 02.06.2022 of Assistant Consolidation Officer,
directed to indicate the name of Respondent No. 1/Smt. Sarita Devi and
Petitioner No. 1/Smt. Rama Devi in Form 23 of Chak No. 422 according to
their share indicated in the sale deed dated 09.03.2022.

(vi) Through sale deed dated 09.03.2022, the petitioner no.1/Smt. Rama
Devi and respondent no. 5/Smt. Sarita Devi became the owner of (31S 31T)

1/2 share each of the total area of land purchased.

(vii) It appears that after the order dated 22.07.2022, the petitioner no.
1/Smt. Rama Devi and respondent no.5/Smt. Sarita Devi preferred
application(s) under Section 21(1) of the Act of 1953, which were registered
as Case No. 224 (Sarita Devi Versus Gaon Sabha and Others) and Case No.
228 (Smt. Rama Devi Versus State).

(viii) The respondent no. 5/Smt. Sarita Devi in her application stated that
Chak be provided adjacent to Kharanja (road) after taking boring into

account.
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(ix) The petitioner No.1/Smt. Rama Devi in her application also claimed

that Chak be provided adjacent to Kharanja (road).

(x) The respondent no.3/C.O. vide order dated 10.08.2022 decided both the
cases i.e. Case No. 224 (Sarita Devi Versus Gaon Sabha and Others) and
Case No. 228 (Smt. Rama Devi Versus State).

(xi) Vide order dated 10.08.2022, the Chak was provided to respondent
no.5/Smt. Sarita Devi adjacent to Kharanja (road) situated at Northern side
of the land purchased through sale deed dated 09.03.2022. This Chak was
provided after taking note of the fact that the boring of respondent no.5/Smt.
Sarita Devi is situated at Gata No. 519.

(x11) A chak adjacent to Kharanja (road) situated at Southern side was also

provided to the petitioner no.1/Smt. Rama Devi.

(xiii) The order dated 10.08.2022 on reproduction reads as under:-

"8 gl g% U Td AffeRdl B adin fhar dm Sufkerd uel &1
g

TATA UF 3fyerdl | e & fh SN0 T0 210 23 UNT & ddh ARl 422
defied) gl W@o Jjelrel o I gadqR & 4 3ifsd 21 o Fo M0
e AT 18,/29—04—22 ORT 12 H I7QT AT © (& Ib AT 422 P
TTTeT H&AT 519 /IHAT 0,/381 B0, 519,/0.511 Fel 2 fho YdT 0.5491 B0 @
el AT 257 /0.220 B0 9 TTET AT 519 80 Y41 0.0800 20 A fadar
T TG IS e b A W ol S GRAT <dl gl e gER
0 TaaYR g SRl MR gl o IMfGRIR o U™ &1 AW &< fhar
AT ® IO 30 IS GRAT 209 /30—06—22 RT el AT 519 30 /0.0800
20 P wferrd 90 U fuiRa & W€ qem @o <0 arg v
402 /22—07—22 URT 9 & (2) BRI @b AT 422 HI fd9ISH 3rad qHA
Bleh} ARAI T4, IHSAl Db Y 9N Gof © S0 90 310 23 9T 1 &
Ib AT 422 el TET WAT 519 0 o IR HATHT 4942 &1 Ih
gfewe far a1 g smufcd &xel ARar <dl 7 9 IAcdl 7 Yf 99 9 Ba
fhar & dom 99MI_ @ SR _UR_RAT <dl &l Idh SaiR_dR% IR
R IR ofd gY 9T Al Bl e dRB IR W AT 83_dd_dbl
AT S smufeqa WeR fFd S drg 2 ofd: SMaer g b —

QI

I¥ BIAYR RN 9 Tedidd [y fOTel 868 & gdhaR W& 422
Sl ARaAr <@ 7 sl med &) T Sufcadl & WdR fhar Sirdr &
el FeeH difrdT O R W Afedid SR § 8l &I 3R 8Ri
S UMEF W AP ARAT 422, 42231, 4224, Tl dAT 99 FRT B B
NG SEROT SIRY BT fe W HAHIB 8T | T&T 3MMSI A g9 IRBR
R AL BT |

UATICl 918 TGRS GIRgel SHIR & 1"
(xiv) The order dated 10.08.2022 was challenged by petitioner no.1/Smt.

Rama Devi before the respondent no.2/S.0.C., by means of an appeal
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bearing Appeal No. 431 of 2022 Computerized Case No.
202254103300001406 (Rama Devi Versus Gaon Sabha) under Section 21
(2) of the Act of 1953. The respondent no.2/S.0.C., decided the appeal vide
order dated 27.09.2022. The relevant portion of order dated 27.09.2022

reads as under:-

"I & AfeRd T TH—fIF BT acld Ud gxiernr fhar | et
P AAATPT | W § b gha<] ARBRI € F&AT 402 / 22—07—2022
C’ﬂv_vl"'f_cf

—9 % (2) H IP AT 422 BT Ao ARar <@t 1,/2 9 IHIAT 1/2

Eﬁﬁ%ﬁaﬁwmqﬁa%mﬂmlwﬂdwc IPER GRAT 4229
%ﬁﬂ?ﬁ?mézﬁqc—rﬁwowﬁwh?zﬁﬂmaﬁmoﬁosmﬁ1/2313T11029.
34 UM Sifhd T | 9IG ekl JMUTAIIE Bl IR AT §RT Hol IT0H0
519 o a7fE &I olex Ho 28.17 YT &1 RiTTad g% wRaTfaa fHar T 7 |
MOW0 519 b TH H Ahd—<lbdl bl WIe FH Tl § Fod =, forH
S fhar & & 0o 519 /0.6110 B0 Gl & e S arell IS
A W UM B ST U @ MR WM drel UREHT AN WX SfErT 3fR
Rerg 81 Ter I=AT 519,/0.6110 B0 I9AA, & B, (S Ug@aR g
fifd g1 modo 519 H UP wH AIRT HY fdgd dawd & €, S Siid
ghdwa] MBR TI—2F H WASR P 919 3ifdd 2| TE—AH_H 0[O0 519
Ea RIS R s e 2 e O BN O R - < B 2 M B 2 (S e e e d B e MRS TS R
foar T 2| it @l % AT SNl _ddh VS AT 517, 519, 257
I B AR R% URFH QM WeUol R R O Bl B | Iad @S
EXGIs— (I Bsd TR X% Uf¥ed foid s WsUSlT W Usdl = | S
GSUAT RI—UREH ofrg @ faem # 2| AMeEl & fadied 9 WK '
f T0%H0 257 AHEE YAB TET B 9 0[O 519 EZd TR BB &84 A
Uf¥aH 3R Pl S _dlel URGHT AR UR feror &l iR Rerd 8 | S rer
BEd W M 65 HIeX X WR Rerd ¥ IdIidhdl Pl =@ IMOH0 513
FHAN (FSU) A 1 83 S 2 | M0%0 519 H Sk R4 _HIH & Uil
U IR N Red 2| Uadell H SUdel el 9 W< g b adw= #
ke RS | S s e ) M 2 s e o A K s s e e | s AN MRS = A R C 2 s
I @1 a1 {5 §7 R8T 7| SR TS §RT AR Wfde o 8Y
IRar & 9% ufese fvar T 21 I8 A W ® {6 awa) IfeR gR
qPp AT 422 H1 fauo IRar <dt 1/2 9 e 1/2 9T &9 f6y
ST &7 QYT a1 T 402 3Ad gRI-9%(2) Al0H0 faHATd 22.07.2022 &7
qiRd fhar a1 S99 UeETq S Iedl aRT U1 delal H 319 1/2
T H A 1/2 90T IML R Bl 1/4 9N Bl 9491 _fe1d 30.07.2022 Bl
qq9_J3 FRIHY IR 29qqR @l w e o, o S o ©
f5 P2 Us, Ham, SIRT T2 21 TN Refy # srficrad! & 77 & R
e e S SRid T8 gdid Bl B | dgaR URia ofdid R

g S Ay 21"

(xv) Being aggrieved, the petitioner no.1/Smt. Rama Devi preferred a
revision under Section 48(1) of the Act of 1953, which was registered as
Case No. 1512 of 2022, Computerized Case No. 202254103300001512
(Rama Devi Versus Sarita Devi and Others). The revisional authority i.e
respondent no.1/D.D.C. dismissed the revision vide order dated 06.04.2023.
The relevant portion of order dated 06.04.2023 reads as under:-
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Al

"B Swy—vell & g SAfdEadr gRT QY T qel BT AT | FREGAr
T faar 2 fb g & wF R dedied! el Joeliel & 9 I gl
I eI 09.03.2022 ®I el TdT 7 URATAT b DI ARAT <Al gl
e g e M) ge MR Bl Ay R faar, RSraer lRaer
GRS 1 81 BT & UG ddhal AMGR 7 gRT—9 FH(2) & F<Td IAdH
&1 eI 1 /2 3fer o) | v &1 faga uxarfaq sfer | far @m o
qAT XAl Ul RMEBIR A 1 /4 A BT HI YaT FAR Y3 IA@HT |
e, o W aRga @RS 81 1 © | WAl o G SR 3 AS &l
1 /4 39 99 far| Modo 519 # wER IR 8, s U vmedr 9 |afkdl
QFT 9 fAAeR AT 7, fbeg Uad g IMRdl @1 9@ e §9 1 fear W g,
qPh Bl AP H SISl O | ScRdrel 4 9 fear § fb medt 9 gom
I fedid 30.07.2022 BT fFar or R Us g AR &1 Scokd T8} 2,
FS K 2B e K K A O S 4 B < e 2 O e K | S R B o K
Wd ! diggal H R W IifeeRd, uReH a e ArT, Sk Wd ARdr <dl
IR e Wd gwg 2ifdhd 21 39 UPR W< & f&b IHAd D YA A
WSUOT_WR_ el ofl, Sl SHr fhdr § SAFeRI d8l dIfad 2 | HdaeH
ARAT T B AW B | 39 UBR Adhal BN / TaIad BRI dhawl
B AR Afd B

R s B ] R e e 5 s i e 2 . s 2 O o 0 R 2 e s s A O L e
P fAHT e oEde & 8h H dx fadl 8 | MIREIGAL iedl o 3[4+
oy # S fG@g e @t diggdl TRl & S99 W 2 fh IMedl @
qPp P SR _AR_ARAI <4l fe T Wd 3R _Uf¥=d 3R TsUS, RY 30
T AfEeRA 9 ST 3R T AJog N Pl 2, d8l IR % g1 1 2 |
K 1 s 5 ) I 22 01 <3 I 2 | e e < 5 S ) e e 2O L 21
SIRAT Al IR <dl &1 = o7 3R ATell ATHR bl Bl SIRAT | U &30
H YA dd H bls ¥l GINYH fhar o1 SR T8t g IR WeR
B0 ST Y T8 2 | SIS fAdemT & JMER UR 39l gl fb —
QI

R A=T— 606 /2023 IRl oMfe g9 el aRar <dt onfe
BIdYR, R, dedia——fdem, RTe—siarE R &1 Sl 2 |
U=l 97 Feexe aIRgel—auax ar | "

P,

(xvi) It would be relevant to refer here that after the order dated 22.07.2022
whereby the respondent no.3/C.O. directed the concerned official to indicate
the name of petitioner no.1/Smt. Rama Devi and respondent no. 5/Smt.
Sarita Devi in Form-23, the petitioner no.1/Smt. Rama Devi sold half of her
share to one Pawan Kumar (petitioner no.2 in the present petition) through
registered sale deed dated 30.07.2022 specifically mentioning therein that

no tree, well or boring is situated over land under the sale deed.

(xvii) The petitioner no.1/Smt. Rama Devi further executed a sale deed on
23.12.2022 in favour of one Jishan Ahmad son of Akeel Ahmad and this
sale deed also indicates that no tree, well or boring is situated over land

sold. The boundaries indicated in the sale deed are as under:-

East - Land of Ahibaran, West - Kharanja (road), North - Land of Sarita
Devi (respondent no.5) and South - Land of Anirudh Singh.
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(xviil) The sale-deed dated 23.12.2022 was executed after the order dated
27.09.2022 passed in appeal by respondent no.2/S.0.C. In this sale-deed,
the boundaries have been indicated in terms of the order dated 10.08.2022
passed by the respondent no. 3 affirmed vide order dated 27.09.2022 passed
by the respondent no. 2.

(xix) It would be relevant to note that the respondent no. 2/S.0.C. asked for
a report for the purposes of disposal of appeal and in response, the report
dated 26.09.2022 was submitted before the respondent no. 2/S.0.C. This
report specifically indicates that the boring of respondent no. 5/Smt. Sarita
Devi is situated over Gata No. 519 and this boring is on northern side of
land, which is adjacent to Kharanja (road) connecting Hardoi-Bilgram

Road.

(xx) The sale-deed(s) executed by the petitioner No. 1/ Smt. Rama Devi also
proves the fact that no boring was there over the share of the petitioner No.

1/Smt. Rama Devi.

(xx1) It transpires from the order dated 27.09.2022 passed by the
respondent no. 2/S.0.C. and order dated 06.04.2023 passed by the
respondent no. 1/D.D.C. that after considering the boring and area
purchased the chak was allotted to opposite party No. 5/Smt. Sarita Devi
adjacent to Kharanja (road) connecting Hardoi-Bilgram Road, which is on
northern side of Chak No. 422. Accordingly, the petitioner No. 1/Smt. Rama
Devi was provided chak adjacent to Kharanja (road) on western side of

Chak No. 422.

(xx1) It further transpires from the order dated 06.04.2023 passed by the
respondent no. 1/D.D.C. that while dismissing the revision preferred by the
petitioner No. 1/Smt. Rama Devi, the Revisional Authority/D.D.C. also
considered the boundaries indicated in the sale-deed executed by the
petitioner No. 1/Smt. Rama Devi in favour of Jeeshan Ahmad on
23.12.2022, according to which the land of respondent no. 5/Sarita Devi is

situated, on northern side, and Kharanja (road) is situated on western side of

the land.
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(xxi1) It 1s also to be indicated that the plea of jurisdiction based upon
section 11-A was not taken by the petitioner no.1/Rama Devi either before

S.O.C.orD.D.C.

5. In the aforesaid background, the present petition, as indicated by the

counsel for the petitioner, has been filed on the following grounds:-

(a) After publication of notification under Section 20 of U.P. Consolidation
of Holdings Act, 1953 (in short "Act of 1953"), the Consolidation Officer
was having no power to pass an order under Section 9-A of the Act of 1953,

which includes the orders dated 22.07.2022 and 10.07.2022.

(b) The application/objection preferred by the opposite party no. 5/Smt.
Sarita Devi on account of bar provided under Section 11-A of the Act of
1953, which was decided vide order dated 22.07.2022.

(c) The claim, if any, could be entertained in respect of change/transfer only.

(d) The order dated 10.08.2022 is nullity in view of bar indicated under
Section 11-A of the Act of 1953.

(d) The order passed under Section 21 of the Act of 1953 is unsustainable,
as the objection itself was not maintainable after confirmation of

Provisional Consolidation Scheme under Section 23 of the Act of 1953.

(e) In nutshell, as appears from aforesaid, the orders impugned have been
challenged on the ground that the same have been passed without there

being any authority under the law.

(f) The allotment of plot over the property jointly purchased through
registered sale deed dated 09.03.2022 is completely erroneous rather illegal
in view of section 19 of the Act of 1953 according to which the co-sharers
should be provided the share adjacent to road (Kharanja) and not providing
the Chak to the petitioner no.1/Smt. Rama Devi adjacent to Kharanja situate
at northern side is in violation of principle settled by this Court as also by

Hon'ble Apex Court.

6. Opposing the present petition, Sri Anurag Narain Srivastava, learned

counsel appearing for respondent No.5/Smt. Sarita Devi, (contesting
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respondent) and Sri Hemant Kumar Pandey, learned standing counsel of

state of U.P., submitted as under:-

(a) The property was purchased jointly by petitioner no.1/Smt. Rama
Devi and respondent no. 5/Sarita Devi after conclusion of proceedings
under Section 20 of the Act of 1953. through registered sale deed dated
09.03.2022.

(b) If it is presumed that Section 9-A(2) of the Act of 1953 would not be
attracted even in that eventuality, Section 12 of the Act of 1953 would
apply. Proceedings under Sections 9-A(2) and 12 of the Act of 1953 can be
instituted before the respondent No. 3/C.O. and mere indicating a wrong
provision would not vitiate the entire proceedings, as the respondent No.
3/C.0. is competent enough to deal with Sections 9-A(2) and 12 of the Act
of 1953.

(c) The purchaser, who has purchased the property after conclusion of
proceedings under Sections 10 or 20 of the Act of 1953 can approach the
Consolidation Officer under Section 12 of the Act of 1953 to get the

property partitioned or the name recorded.

(d) In view of Section 44-A of the Act of 1953, higher Authority under
the Act of 1953 can exercise the power and jurisdiction vested in
subordinate Authorities to it and being so the bar under Section 11-A of the

Act of 1953 would not be attracted.

7. Learned Counsel for the petitioner in supports of his contention placed
reliance on the following judgments:

(a) Gafoora and Another v. Dy. Director of Consolidation; (1975) 2 SCC
568

(b) Judgment dated 25.04.2023 passed by this Court in Writ B No. 331 of
2023 Baburam and other v. Dy. Director of Consolidation, Hardoi)

8. In the Case of Gafoora (Supra), the Hon’ble Apex Court observed as
under;

3. The short question that arises for consideration is whether the
High Court is correct in not interfering with the order of the
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Deputy Director (Consolidation) under Article 226 of the
Constitution. The jurisdiction under Article 226 is well settled.
The High Court will interfere only if some order is passed by an
authority in excess of jurisdiction or there is a manifest error of
law apparent on the face of the records. The principal question
that was canvassed before the Deputy Director (Consolidation)
was whether failure to prefer objection within the time-limit
prescribed under Section 9(2) of the Act would entitle an
aggrieved party to agitate the matter beyond the prescribed period
without explaining the cause of delay in preferring the objection
and obtaining a proper order of condonation of delay from the
appropriate authority. It is clear from the records that no objection
was preferred within the prescribed time. The Deputy Director
(Consolidation) refused, if we may say so, rightly to accept that
the appellants had earlier lodged any objection on November 21,
1966. That being the position, there was no material whatsoever
before the Settlement Officer (Consolidation) for exercising his
jurisdiction to condone the delay for lodging objection under
Section 9(2) of the Act. Section 11-A bars all objections in respect
of claim to land, partition of joint holdings and valuation of plots,
etc. relating to the consolidation area which have been raised
under Section 9 or which might or ought to have been raised
under that section but have not been so raised. These questions
under Section 11-A cannot be raised or heard at any subsequent
stage of the consolidation proceedings. That being the position
there is no error of law in the order of Deputy Director
(Consolidation) nor is there any excess of jurisdiction committed
by him in disposing of the matter as he did in exercise of his
revisional power under Section 48.

9. In the Case of Baburam (Supra), the Court observed that all the co-
tenure holders/co-sharers should be provided a chak adjacent to road.

10. The side opposite placed reliance on the following judgments:

(a) Diwakar Rai v. Dy. Director of Consolidation; 2005 SCC OnLine
All 1378.

(b) Sudhir Kumar Goswami v. District Director of Consolidation ;
2011 SCC OnLine All 1320.

(c¢) Ram Milan and Others vs. Additional Commissioner (Admin) Devi
Patan and Others; 2019 SCC OnLine All 5478.

(d) Harihar Prasad Pandey v. Deputy Director of Consolidation; 1979
SCC OnlLine All 867.

11. In the Case of Diwakar rai (Supra), the Court observed as under:


https://www.scconline.com/Members/BrowseResult.aspx#
https://www.scconline.com/Members/BrowseResult.aspx#
https://www.scconline.com/Members/BrowseResult.aspx#
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"4. From a perusal of scheme of Consolidation of Holdings Act,
it crystallizes that annual register is subjected to revision and
record are prepared under section 10 of the U.P. Consolidation of
Holdings Act. Section 10 of the Act being germane is quoted
below.

“10. Preparation and maintenance of revised annual registers. -
(1) The annual register shall be revised on the basis of the orders
passed under sub-section (1) and subsection (2) of Section 9-A. It
shall thereafter be prepared in the form prescribed and published
in the unit.

(2) Where any entry in the annual register, published under sub-
section (1), is modified in pursuance of an order passed under this
Act or under any other law; a reference to the order alongwith an
extract of its operative portion shall be noted against the said
entry.”

It is further explicit from a perusal of the scheme that in case any
cause of action arises thereafter, the same shall be dealt with
according to provision embodied in section 12 of the Act. Section
12 being relevant is quoted below.

“12. Decision of matters relating to changes and transactions
affecting rights or interests recorded in revised records.-

(1) All matters relating to changes and transfers affecting any of
the rights or interest recorded in the revised records published
under sub-section (1) of Section 10 for which a cause of action
had not arisen when proceedings under sections 7 to 9 were
started or were in progress, may be raised before the Assistant
Consolidation Officer as and when they arise, but not later than
the date of notification under Section 52, or under sub-section (1)
of Section 6.

(2) The provisions of Sections 7 to 11 shall mutatis mutandis,
apply to the hearing and decision of any matter raised under
subsection (1) as if it were a matter raised under the aforesaid
sections.”

Section 12 as quoted above, envisages that all matters relating to
changes and transactions affecting rights or interests recorded in
the revised records published under section 10 (1) for which a
cause of action had not arisen and proceedings under sections 7
to 9 were started or were in progress, may be raised before Asstt.
Consolidation Officer as and when they arise but not later than
the date of notification under section 52 or under subsection (1)

of Section 6. After allotment of chaks, proceedings came to a
close and possession was handed over.

5. In the present, it brooks no dispute that Gorakh Rai, father of
the petitioners and contesting Opp. Parties was recorded in the
final revised record and cause of action arose his death and all
the three sons of Gorakh Rai succeeded their respective %srd

shares in the chak, and by this reckoning, the cause of action for

partition arises after preparation of final record under section 10
of the Act and hence the dispute could be raised under section

12 of the Act. It is further obvious from perusal of section 12
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(2), that the provisions of sections 7 to 11 shall mutatis

mutandis apply to the decision of any matter raised under sub-
section (1) of section 12 if it were a matter raised under the
aforesaid section. In this perspective, considering that sections 7
to 11 have been made applicable to the provisions of section 12
of the Act, a dispute shall be deemed to have arisen within the
province of section 12 of the Act. The matter of partition of
holding is contemplated under section 9-C of the U.P.C.H. Act
which runs as under:

“Partition of Joint Holdings. - (1) The Assistant Consolidation

Officer, or the Consolidation Officer, may partition joint holdings

under Section 9-A, notwithstanding anything to the contrary
contained in Section 178 of the Uttar Pradesh Zamindari

Abolition and Land Reforms Act, 1950, or any other law, and
may also partition the same suo motu.

(2) The partition of joint holdings shall be effected on the basis of
shares, provided that where the tenure holders concerned agree, it
may be effected on the basis of specific plots.”

6. The provisions for partition applicable to the holding of a tenure
holder under sections 9 and 12 of the U.P. Consolidation of
Holdings Act will also be applicable to a chak of which a tenure
holder was given possession after preparation of new record of
right under section 27 in case a cause of action arose thereafter and
before notification under section 27 in case a cause of action arose
thereafter and before notification under section 52 of the U.P.

Consolidation of Holdings Act.

7. At this stage, new revenue records are prepared under section 27
of the U.P. Consolidation of Holdings Act. And right, title and
interest of tenure holder cease to exist in the erstwhile plots and
same rights are created under section 30 of the U.P. Consolidation
of Holdings Act. In this regard, section 30 (a), (b) and (e) of the
U.P. Consolidation of Holdings Act may be referred and the same
being relevant are excerpted below.

“30 Consequences which shall ensue on exchange of possession. -
With effect from the date on which a tenure holder enters, or is
deemed to have entered into possession of the chak allotted to him,
in accordance with the provisions of this Act, the following
consequences shall ensue-

(a) the rights, title, interest and liabili-ties-

(1) of the tenure-holder entering, or deemed to have entered into
possession, and

(i1) of the former tenure-holder of the plots comprising the chak,
in their respective original holdings shall cease; and

(b) the tenure holder entering into pos session, or deemed to have
entered into pos session, shall have in his chak the same rights,
title, interests and liabilities as he had in the original holding
together with such other benefits of irrigation from a private
source, till such source exists, as the former tenure holder of the
plots comprising the chak had in regard to them;

(c) & (d) xxx xxx
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(e) the encumbrances, if any, upon the original holding of the
tenure-holder entering, or deemed to have entered, into possession,
whether by way of lease, mortgage or otherwise, shall, in respect
of that holdings, cease, and be created on the holdings, or on such
part thereof, as may be specified in the final Consolidation
Scheme.

Under section 30 (b) of the U.P. Consolidation of Holdings Act, it
is clearly provided that a tenure holding entering possession or
deemed to have entered into possession shall have in his chak the
same right, title, interest and liabilities as he had in the original
holding together with such other benefits of irrigation from a
private source till such source exists as the former tenure holder of
the plots comprising the chak had in regard to them. Section 30 (e)
of the Act also makes it clear that encumbrances if any upon the
original holding of the tenure holder entering or deemed to have
entered into possession, whether by way of lease, mortgage or
otherwise shall in respect of the holding cease and be created on
the holdings or on such part thereof as may be specified in the finai
consolidation scheme. It is clear from the U.P.C.H. Act that a
tenure holder in whose favour the final records were published
under section 10 of the U.P.C.H. Act and new records of rights are
prepared under section 27 he will have the same rights, in so far as
new holding after allotment of chak is concerned.

8. In view of the above, this Court does not agree with the
arguments of the learned counsel for the petitioner that right of

parti tion is available to a tenure holder of the hold ings and not
of chak holdings. Once the pos session is given on the basis of

new record of right, chak attains the status of a holding and
same rights which had accrued to a tenure holder on the basis of

final record prepared under section 10 will accrue to the same
ten ure holder in so far as chak which is called as holding after
handing over possession on the chak allotted to a tenure holder
in the con solidation scheme.

9. In the galaxy of the above provisions and regard being had to

scheme of U.P. Consolidation of Holdings Act, it leaves no
manner of doubt that the provision of partition of a joint holding
is applicable on all fours to the partition of a chak if cause of
action or changes arise at all stages i.e. on publication of record
under section 9, after preparation of revised record under section
12 or after possession is handed over after carvation of chak and
preparation of new record of rights under section 27 of the
U.P.C.H. Act. The right of parties will apply till a notification
under section 52 of the U.P. Consolidation of Holdings Act is
made. In the present case Gorakh Rai father of the petitioner and
contesting Opp. Parties was the tenure holder in whose name

chak was allotted and who had taken possession of the new chak
in_accordance with law. The aforesaid Gorakh Rai died before

notification under section 52 of the U.P. Consolidation of

Holdings Act and chak which became holding of Gorakh Rai
after taking possession was inherited by petitioner and
contesting Opp. Parties. The cause of action arose thereafter as
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all the brothers were not ready to keep the holding joint and

hence application was moved and chak was partition. This Court
does not agree with the arecument of the learned counsel for the

petitioner that chak cannot be partitioned.

10. On merits also, it is borne out from the record as also from a
perusal of order dated 26.7.1996 passed by Collector/District
Deputy Director Consolidation that compromise relied upon by
the petitioner was not acceptable to all the parties. The order
passed by District Deputy Director Consolidation refusing to act
on the compromise between the parties has attained finality and
cannot be dug out for being acted upon. It would appear that by
the impugned order, the partition was effected in such manner
that all the three brothers got their land after partition one main
road and canal and as such the impugned orders do not suffer
from any blemish of error of law apparent on the face of record.
However, as is clear from the materials on record that one of the
brother had already constructed a house. While taking into
reckoning the house constructed on apart of land in dispute, in
case partition is effected that portion of the land on which house
was constructed may be allocated to the share of that brother. This
will not impinge upon the partition already made in accordance
with law. In case the brother concerned who had constructed
house on a particular land, was not allotted the house over the
land allotted by the impugned order, he may move application
before Deputy Director consolidation for redressal or his
grievance to that extent only."

12. In the Case of Subhir Kumar Goswami (Supra), the Court observed as
under:
Having heard learned counsel for the petitioner Sri Singh and Sri
Sharma for the respondents, it is true that if a matter relating to a
title is contested after the revision of records through the
proceedings under Section 12, then they would proceed in the
same manner as if it was an objection under Section 9-A(2) by
virtue of sub-section (2) of Section 12. To that extent, Sri Sinha is
right.

In the instant case, the cause of action as disclosed by the
petitioner is that he is contesting the title of his own father over
the land in dispute. The contention of the petitioner is that the
name of his father was entered in revenue records only as a
‘Karta’ of the family and therefore, taking undue advantage of
this status, he had no authority to dispose of the entire holding in
favour of a third person, even beyond his share. The holding was
being described in the impleadment application as a holding in
representative capacity in the name of the petitioner's father.

According to the respondents counsel if this is the plea of the
petitioner, then he is contesting the bumidhari rights of his father
on the ground that the petitioner has an independent right. This
cause of action, therefore, was available to the petitioner, as soon
as Section 9 proceedings were initiated, and the proceedings under
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the Consolidation of Holdings Act for decision of rights had
commenced. At that stage, the petitioner had full opportunity to
file his objection under Section 9-A(2) claiming his independent
right. If the petitioner wanted a declaration against his own father
then the remedy to the petitioner was to file an objection under
Section 9-A(2). It is this opinion, which has been expressed in the
judgment dated 4th July, 2011.

The judgments on scrutiny namely the decision in the case of Raj
Bahadur v. Board of Revenue, 1979 RD 50 at Page 53 recites as
under:-

“It does not, however, seem to follow from these provisions that
the Legislature intended that even where members of a Hindu
Joint Family were peacefully in joint possession and did not desire
any partition, or where co-sharers were under a family
arrangement peacefully in separate possession over their
respective areas and did not desire any change in the recorded
entry, the consolidation authorities were required to record their
respective shares or necessarily to effect partition even if not
required for ensuring proper consolidation, or that if the non-
recorded co-parceners did not seek to get their names or shares
specified, their title should get extinguished. The case of co-
sharers who are in undisturbed cultivatory possession of different
areas according to their shares can not be equated with one of
trespassers or persons claiming adverse possession.”

In the instant case, the petitioner contends that the cause of action
arose when the sale deed came to be executed in favour of
contesting respondent by his father and also when the contesting
respondent moved an application under Section 12 of the U.P.
C.H. Act, 1953 for mutation. It is at that stage that the petitioner
filed an impleadment application in order to contest the said
proceedings under Section 12. The issue therefore is as to when
did the cause of action arose for the petitioner.

A perusal of the pleadings that are on record, the cause of action
to the petitioner did arise when the vendee of his father proceeded
to get his name mutated meaning thereby when the father of the
petitioner sold the property. In such a situation and keeping in
view the ratio of the decision in the case of Raj Bahadur (supra) it
cannot be said that the cause had already arisen to the petitioner
at the stage of Section 9 of the U.P. C.H. Act.

The bar of Section 11-A of the U.P. C.H. Act, would obviously
restrict the rights of petitioner to file an objection had the cause
arisen earlier at the stage of Section 9. The aforesaid situation

therefore makes it clear that the petitioner had no cause of action

to file an objection at the stage of Section 9, and accordingly, the
observation made by me in the judgment dated 4th July, 2011, is

clearly an error apparent on the face of record without noticing
the provisions of sub-section (2) of Section 12 as also the
authorities referred to hereinabove. The judgment dated 4th July,
2011, therefore, deserves to be reviewed and accordingly, the
same is hereby recalled.
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The writ petition is restored to its original number.

In view of the writ petition having been restored, Sri Chandan
Sharma prays for time to file a counter affidavit.

Let an affidavit be filed by Monday. Put up on Monday.”

The petitioner contends that as a matter of fact he had no cause of
action in the year 1995 when the proceedings under The Uttar
Pradesh Consolidation of Holdings Act had commenced and the
notification was issued under Section 9 inviting objections. The
provisions of sub-section (2) of Section 9 are quoted hereunder to
appreciate the said controversy.

“9. (2) Any person to whom a notice under sub-section (1) has
been sent, or any other person interested may, within 21 days of
the receipt of notice, or of the publication under sub-section (1),
as the case may be, file, before the Assistant Consolidation
Officer, objections in respect thereof disputing the correctness or
nature of the entries in the records or in the extracts furnished
therefrom, or in the Statement of Principles, or the need for
partition.

This provision gives a period of 21 days from the date of
notification to any other person interested to file an objection in
case there is a dispute relating to the correctness or nature of
entries on record or the need for partition. Thus, the publication
under Section 9 gives the first opportunity to file objections. The
objections have to be filed under Section 9-A of the Act. For the
purpose of partition of holdings, the provisions of Section 9-C are
available if a partition is claimed on the basis of shares. On the
basis of any such order passed under the aforesaid provisions, the
records are revised with liberty to the parties to file appeals
against any such decision under Section 11 of the Act. If an
aggrieved person fails to file an objection then a bar comes to
operate under Section 11-A which is quoted hereunder:-

“11-A. Bar on objection.—NO question in respect of—

(1) claims to land,

(i1) partition of joint holdings, and

(ii1) valuation of plots, trees, wells and other improvements,
where the question is sought to be raised by a tenure-holder of the
plot or the owner of the tree, well or other improvements
recorded in the annual register under Section 10,

relating to the consolidation area, [which has been raised under
Section 9 or which might or ought to have been raised under that
section], but has not been so raised, shall be raised or heard at any
subsequent stage of the consolidation proceedings.]”

The submission of the petitioner is that the petitioner had no
cause of action when the notification under Section o was issued
as there was no dispute between him and his father at that point of
time regarding the entry individually standing in the name of the
father. In such a situation, there was neither any occasion to file
an objection under Section 9-A and correspondingly there was no
occasion for the bar under Section 11-A to operate against the
petitioner.




16

Learned counsel submits that the cause of action arose long
thereafter when the sale-deed came to be executed by the
petitioner's father in favour of the respondent No. 4 in the year
2006. The sale-deed was executed on 9.10.2006. It is when the
respondent No. 4 moved an application for recording of his name
on the basis of the sale-deed that the cause of action arose. The
provisions of Section 12 of the Act are quoted hereunder for an
appropriate reference:-

“12. Decision of matters relating to changes and transactions
affecting rights or interest recorded in revised records.—(1) All
matters relating to changes and transfers affecting any of the
rights or interests recorded in the revised records published under
sub-section (1) of Section 10 for which a cause of action had not
arisen when proceedings under Sections u to 9 were started or
were in progress, may be raised before the Assistant
Consolidation Officer as and when they arise, but not later than
the date of notification under Section 52, or under sub-section (1)
of Section 6.

(2) The provisions of Sections u to 11 shall mutatis mutandis,
apply to the hearing and decision of any matter raised under sub-
section (1) as if it were a matter raised under the aforesaid
sections.”

A perusal of the said provisions indicates that if any change
relating to a transaction affecting the right or interest of the
recorded tenure holder intervenes, then all such matters have to
be dealt with under the said provision. The Section clearly
provides that the same would be attracted where a cause of action
relating to such transaction had not arisen when proceedings
under Sections 7 to 9 were started or were in progress. Learned
counsel submits that the petitioner's claim is clearly protected
under the said provision as no cause of action had arisen when the
proceedings of Section 9 had been initiated or concluded. It is
almost after more than 11 years of the notification under Section
9 that the transaction of sale took place in 2006 between the
father of the petitioner and the respondent No. 4 giving rise to an
application under Section 12 of the Act. He, therefore, contends
that the section gives a right to raise a dispute in relation to all
such matters which has to be decided as if it was an objection as
understood under Section 9 of the Act, inasmuch as sub-section
(2) of Section 12 declares that such an objection will be decided
as sections 7 to 11 mutatis mutandis apply to such proceedings.

Learned counsel, therefore, submits that the impleadment and the
objection raised by the petitioner, whatever worth it was, had to
be entertained and the objection had to be decided by the
Consolidation Officer. The petitioner submits that the
Consolidation Officer has erroneously refused to exercise his
discretion and jurisdiction for no valid reason which is contrary to
the provisions of Section 12 of the 1953 Act. The contention in
short is that whatever be the nature of the objection of the
petitioner, his impleadment could not have been rejected and his
objection had to be decided on merits after allowing him to lead
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evidence. Reliance has been placed by the learned counsel for the
petitioner on the decisions that were referred to at the time of the
disposal of the review application and have been noted in the
order dated 27.7.2011.

Sri Sharma, learned counsel for the contesting respondent No. 4,
contends that the cause of action even otherwise had arisen to the
petitioner if he was not on good terms with his father and for that
the appropriate forum was an objection to be filed under Section
9-A(2) of the Act. He contends that the petitioner having failed to
have availed of the said opportunity, there is a statutory bar
operating against him. Hence the objection cannot be entertained
at the stage of Section 12. In short, the submission is that if the
cause of action had arisen earlier, as is evident from the nature of
the dispute, then the filing of the objection under Section 12 by
the answering-respondent cannot be the stage of raising any
objections in view of the bar as pointed out herein above. He has
invited the attention of the Court to the Supreme Court decision
in the case of Narendra Singh v. Jai Bhagwan, AIR 2005 SC 582.

The position that emerges is that the impleadment sought by the
petitioner would be entertainable on the issue relating to the
occasion of the arrival of the cause of action to file an objection
before the consolidation authorities. There is nothing on record to
demonstrate that the petitioner and his father were on cross terms
when the notification under Section 9 of the 1953 Act came to be
issued in 1995. There is no material to indicate that the petitioner
had any cause of action or any cause of action was disclosed
otherwise demonstrating a rift between the father and the son upto
2006. On the contrary, the petitioner submits that he had set up a
filling station on the land in dispute after it was purchased in the
year 1993 in the name of his father and there being no dispute
between them at that point of time, there was no reason to
approach the consolidation authorities for declaration of any such
right or separation of his share. In the absence of any such
material, it cannot be said that the petitioner had a cause of action
at the stage of Section 9 of the Act. To the contrary, the dispute
appears to have surfaced in the year 2006 after the execution of
the sale-deed.

The petitioner promptly moved his impleadment application as
well as his objection which is on record. The filing of the civil Suit
will not bar the right of the petitioner to file an objection so long as
the consolidation operations had not come to an end on the date
when the respondent No. 4 moved an application under Section 12
of the Act or the date on which the petitioner filed his impleadment
application. The bar of Section 11-A or Section 49 would,
therefore, not operate and the petitioner will have a right to move
an objection. The petitioner had disclosed the nature of the right
claimed by him. In such a situation, the observations made by this
Court in the case of Raj Bahadur v. Board of Revenue, 1979 RD
50, as extracted herein above in the order dated 27.7.2011 would
be squarely applicable. The decision in the case of Ram Pal
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Singh v. Khandey, 1976 RD 162, is not an authority on the
proposition which has emerged on the facts of the present case
where the observations made in the case of Raj Bahadur
Singh (supra) are more appropriate. The said decision has also
been further approved in the case of Rati Ram v. Rajvir, 1991 ALJ
58. I am, therefore, of the opinion that the impleadment application
coupled with the objection filed by the petitioner had to be
entertained more so keeping in view the ratio of the decision in the
case of Narendra Singh (supra) which clearly requires that the
matter has to be raised before the revenue authority.

Case of Ram Milan (Supra), the Court observed as under:

10. On a bare reading of Section 12, it is evident that all matters
relating to “changes and transfers” affecting any of the rights or
interests recorded in the revised records published under Sub-
section (1) of Section 10 for which a cause of action had not
arisen when proceedings under Sections 7 to 9 were started or
were in progress., may be raised before the Assistant
Consolidation Officer as and when they arise, but not later than
the date of notification under Section 52, or under Sub-section (1)
of Section 6. The wide sweep of this provision is evident from the
language used therein but more of it later. Sub-section (2) of
Section 12 further provides that the provisions of Sections 7 to 9
shall mutatis mutandis, apply to the hearing and decision of any
matter raised under Sub-section (1) as if it were a matter raised
under the aforesaid sections. In addition to the language used in
Sub-section 1 of Section 12 which demonstrates the width of the
scope of proceedings under Section 12 which covers all matters
relating to changes and transfers affecting any of the rights and
interest recorded in the revised records published under Sub-
section 1 of Section 10, the language used in Sub-section 2 which
makes Section 7 to 9 applicable to proceedings under Section 12,
makes its amply clear that all rights and interest in lands which
are the subject matter of consolidation operations can be
adjudicated in proceedings under Section 12. The only caveat
being that the cause of action should have arisen after publication
of the revised records under sub-section 1 of Section 10 and
should not have arisen when proceedings under Section 7 to 9
were started or were in progress. The language used in this
provision when read conjointly with Section 7 to 9 of the Act,
1953 makes it very clear that rights and interest in a holding can
be adjudicated at different stages depending as to when the cause
of action had arisen. If the cause of action had arisen when the

proceedings under Section 7 to 9 had started or were in progress,

then, the claim to right and interest in an agricultural holding
would be made under Section 9-A(2), however, once the revised

records are published under Section 10(1) then the bar of Section
11-A of the Act, 1953 comes into play in respect of such claim for
which the cause of action had arisen as aforesaid i.e. prior to
publication under Section 10(1). If the cause of action arises
subsequently i.e. after the publication under Section 10(1) and did
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not arise earlier when the proceedings under Section 7 to 9 had
started or were in progress then, the remedy lies under Section 12,
therefore, for the S.D.M. to say that the proceedings under

Section 12 are summary proceedings is based on a misconception
as if, the said proceedings are only for the purposes of mutation.
The proceedings under Section 12 are not only for mutation of

names but also for determination and adjudication of rights and
interests _in holdings as stated herein above which is not

permissible under Section 34 of the Act, 1901.

14. Relevant paras of the Case of Harihar Prasad (Supra), are as under:

2. The only question for consideration in this writ petition is
whether an objection under Section 9-A(2) of U.P. Consolidation
of Holdings Act (hereinafter referred to as Act) filed before the
Consolidation Officer is maintainable?

5. I have considered the contentions raised by the learned counsel

for both the parties. Under the provisions of the Act the Asstt.
Consolidation Officer is empowered to receive the objection filed

under Section 9A of the Act and in undisputed cases, he is
competent to pass final orders. But in disputed cases, he shall
forward the cases to the Consolidation Officer, who is
empowered to dispose of the same according to law. Section 9A
of the Act is as follows:—

“Disposal of cases relating to claims to land and partition of joint
holdings—

(1) The Assistant Consolidation Officer shall—

(1) where objection in respect of claims to land or partition of
joint holdings are filed, after hearing the parties concerned; and

(i1) where no objections are filed, after making such enquiry as he
may deem necessary, settle the disputes, correct the mistakes and
affect partition as far as may be by conciliation between the
parties appearing before him and pass orders on the basis of such
conciliation.

(2) All cases which are not disposed of by the Assistant
Consolidation Officer under sub-section (1), all cases relating to
valuation of plots and all cases relating to valuation of trees, wells
or other improvements, for calculating compensation therefor,
and its apportionment amongst co-owners, if there be more
owners than one, shall be forwarded by the Assistant
Consolidation Officer to the Consolidation Officer, who shall
dispose of the same in the manner prescribed.

(3) The Assistant Consolidation Officer, while acting under sub-
section (1) and the Consolidation Officer, while acting under sub-
section (2), shall be deemed to be a court of competent
jurisdiction, anything to the contrary contained in any other law
for the time being in force notwithstanding.”
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6..This section makes it clear that the Asstt. Consolidation
Officer's function is that of a pre-trial authority. He can, no doubt,
pass final orders in undisputed cases. But in other cases, he tries
to find out whether there is a dispute and attempts to bring about
a compromise and can only report the matter to the Consolidation
Officer, the trial court which takes evidence and adjudicates, if no
compromise is possible. In other words, in a contested case. the
Asstt. Consolidation Officer is only a pretrial court and the
Consolidation Officer alone is the competent court to pass the
final orders regarding the title of the parties. Therefore, even if an
objection under Section 9A of the Act is entertained by the
Consolidation Officer, in absence of the reference made by the
Asstt. Consolidation Officer, the entertainment by the
Consolidation Officer cannot be said to be without jurisdiction.

7. A reference has also been made by the learned counsel for the
petitioners to the decisions in Bhagwati v. Deputy Director of
Consolidation (Civil Misc. Writ. No. 4978 of 1971, decided on 5-
4-1976). which was followed in Ram Nagina v. Deputy Director
of Consolidation (Writ Petn. No. 4569 of 1970, decided on 17-5-
1979). In these cases, the provision of Section 44A of the Act was
taken into consideration which runs as follows:—

44A. “Powers of subordinate authority to be exercised by a
superior authority—Where powers are to be exercised or duties to
be performed by any authority under this Act or the rules made
thereunder, such powers or duties may also be exercised or
performed by an authority superior to it.”

8. The above provisions of Section 44A make it clear that a
superior authority may exercise powers as are given in the Act to

an authority inferior to it. Therefore, it was held that the
Consolidation Officer was entirely within the power to entertain
the objection and the decision in the case of Nand Kumar
Tewari v. Deputy Director of Consolidation (1969 Rev Dec 58)
relied upon by the learned counsel for the respondents was
distinguished on this basis.

9. There is yet another aspect of the case. The objection filed by
the petitioners was received by the Consolidation Officer, no
objection was raised on behalf of the respondents regarding its

maintainability. The case was decided by the Consolidation

Officer on merit. The question of maintainability was also not
challenged in appeal as well by the respondents. The Settlement

Officer (Consolidation) heard and decided the case on merit. The
result was that the order of the Consolidation Officer merged in
that of the Settlement Officer (Consolidation). The objection was
taken for the first time before the Deputy Director of
Consolidation in revision regarding the maintainability of the
objection received by the Consolidation Officer. If a party does
not take objection as for the jurisdiction at the very initial stage.
then it would be deemed that he had waived the objection.
In State of U.P._v. Phool Singh (1974 Unreported Revenue Cases
502). the Division Bench of this Court has observed as follows:—




21

“It is well settled that if a court acts without jurisdiction. its
decision can be challenged in the same way as it would have been
challenged if it had acted with jurisdiction, i.e. an appeal would
the to the Court to which it would lie if its order was with
jurisdiction. Where an order of-the trial court had been upheld on
appeal by a Court of competent jurisdiction the mere fact that the
trial court had acted without jurisdiction will not justify
interference treating the appellate order also as a nullity.
Evidently, the appellate Court in a case which properly conies
before it on appeal, is fully competent to decide whether the trial
was with or without jurisdiction, and it has jurisdiction to decide
the matter rightly as well as wrongly. If it affirms the conviction
and thereby decides wrongly that the trial court had the
lurisdiction to try and convict, it cannot treated as a nullity, Held

that the initial lack of jurisdiction in the entertainment of the

objection by the Consolidation Officer vanished when the matter
was decided by the Settlement Officer on appeal.”

10.In the case of Tungal Singh v. Deputy  Director of
Consolidation (1969 Rev Dec 54 (All)). it has been held that
where an objection as to the procedure and jurisdiction of the
Consolidation is not taken, it gives rise to an estoppel.

15. Upon due consideration of the facts and circumstances indicated above
and the law propounded in the judgments referred above this court finds that
there is no merit in the present petition. It is for the following reasons.

(a) It 1s settled principle of law that mentioning wrong provision would not

be fatal if the authority is having power to decide the subject in issue.

(b) In other words, it is well settled principle of law that mentioning wrong
provision of law, that by itself does not vitiate the exercise of power so long

as the power does exist and can be traced to a source available in law.

(¢) In the case of Ram Sunder Ram Versus Union of India and Others
reported in (2007) 13 SCC 255, the Hon'ble Apex Court has observed as

under:-

“19. ... It appears that the competent authority has wrongly
quoted Section 20 in the order of discharge whereas, in fact, the
order of discharge has to be read having been passed under
Section 22 of the Army Act.

‘9. It 1s well settled that if an authority has a power under the
law merely because while exercising that power the source of
power is not specifically referred to or a reference is made to a
wrong provision of law, that by itself does not vitiate the
exercise of power so long as the power does exist and can be
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traced to a source available in law.” (See N. Mani v. Sangeetha
Theatre [(2004) 12 SCC 278] , SCC p. 280, para 9.)

Thus, quoting of wrong provision of Section 20 in the order of
discharge of the appellant by the competent authority does not
take away the jurisdiction of the authority under Section 22 of
the Army Act. Therefore, the order of discharge of the appellant
from the army service cannot be vitiated on this sole ground as
contended by the learned counsel for the appellant.”

(d) In the case of In N. Mani v. Sangeetha Theatre [(2004) 12 SCC 278] it is
stated:

“9. It 1s well settled that if an authority has a power under the
law merely because while exercising that power the source of
power is not specifically referred to or a reference is made to a
wrong provision of law, that by itself does not vitiate the
exercise of power so long as the power does exist and can be
traced to a source available in law.”

(e) In the instant case admittedly the land in issue was purchased through
registered sale deed dated 09.03.2022 i.e. after conclusion of proceedings
under Section 10 and 20, respectively, of the Act of 1953. The land in issue
was purchased jointly by petitioner no.1/Smt. Rama Devi and respondent
no.5/ Smt. Sarita Devi. Thus, the Cause of action to get the name mentioned
in the revenue record and to get the land partitioned arose after conclusion
of proceeding under Section 10 and 20 of the Act of 1953 and being so the
bar of Section 11-A, as per this Section itself and as observed in the
judgments referred above, would not be attracted.

(f) In the aforesaid background of the case and to remove further litigation
between the parties the partition of the land jointly purchased by petitioner
no.1/Smt. Rama Devi and respondent no.5/ Smt. Sarita Devi was required.
It was also required that name of vendees of sale deed dated 09.03.2022 be
recorded in the records during consolidation proceedings.

(g) After conclusion of proceedings under Section 10 of the Act of 1953, the
name in the records can be introduced/ entered in the light of provisions as
envisages under Section 12 of the Act of 1953 and in the instant case the
order regarding entering the names of petitioner no.1/Smt. Rama Devi and
respondent no.5/ Smt. Sarita Devi was pased on 22.07.2022 by C.O. and
this order was not challenged by the petitioner no.1/Smt. Rama Devi before

S.O0.C.or D.D.C.
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(h) The land can also be partitioned by Consolidation Authorities under the
Act of 1953. In the instant case admittedly the land was purchased after
conclusion of proceedings under Section(s) 10 and 20 of the Act of 1953.

(1) No doubt that for seeking partition the concerned has to first approach
the Assistant Consolidation Officer under Section 9-A of the Act of 1953
and in the instant case the application(s) were preferred by petitioner
no.1/Smt. Rama Devi, registered as Case No. 228, and by respondent no.5/
Smt. Sarita Devi, registered as Case No. 224, under Section 21(1) of the Act
of 1953 before the Consolidation Officer and this authority in view of
provisions of the Act of 1953 including Sections 9-C,12 and 44A is
empowered to do needful as observed in various pronouncements referred

above.

(j) The petitioner no. 1/Smt. Rama Devi herself approached the C.O. by
instituting the case no. 228 and she accepted the order dated 22.07.2022,
whereby the C.O. directed to indicate the names of petitioner no. 1/Smt.
Rama Devi and respondent no. 5/Smt. Sarita Devi in the record as she did

not challenge the same before S.O.C or D.D.C.

(k) Thus, taking note of the above including the settled principle related to
mentioning of wrong provision this Court is of the view that the orders
passed by the Consolidation Officer i.e order dated 22.07.2022 and order
dated 10.08.2022 affirmed vide order dated 27.09.2022 passed by S.O.C.
and order dated 06.04.2023 passed by D.D.C. are sustainable in the eyes of

law.

(m) In regard to the allotment of Chak, after due consideration of facts and
circumstances of the case particularly related to the boring of respondent no.
5/Smt. Sarita Devi and the documentary evidence filed in support thereof
1.e. documents related to electric connection including the electricity bill
and the contents of sale deed(s) dated 22.07.2022 and 23.12.2022 executed
by petitioner no.1/Smt. Rama Devi wherefrom it is evident that there was no
tree, well or boring over the land sold as also the boundary indicated in the

sale deed dated 23.12.2022, this Court finds that the land allotted to the
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respondent no. 5/Smt. Sarita Devi adjacent to Kharanja (road) connecting
Hardoi-Bilgram Road and allotment of land to the petitioner no.1/Smt.
Rama Devi adjacent to Kharanja (road) on western side of land purchased
through sale deed dated 09.03.20222 is justified. Both the parties have
provided land adjacent to Kharanja (road). Thus, the demand of petitioner
no.1/Smt. Rama Devi to provide land over Kharanja (road) connecting

Hardoi-Bilgram Road is unsustainable in law.
For the reasons aforesaid, the present petition is dismissed.
No order as to costs.

Order Date: 22.12.2023
Jyoti/-

Digitally signed by :-

JYOTI RAJWANI

High Court of Judicature at Allahabad,
Lucknow Bench
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