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1. Heard Sri Arvind Kumar Jauhari learned counsel for the
petitioner and Sri Mohd Wajid Irfan learned counsel for the
respondent nos.3 and 4. None appears on behalf of the
respondent nos.5 and 6 despite sufficient service. The
respondent nos.1 and 2 are the court concerned.

2. Learned counsel for the petitioner submits that the
application filed by the petitioner under Order 26 Rule 10A
C.P.C, for commission for scientific investigation has wrongly
and illegally been dismissed as not maintainable, whereas the
petitioner who is plaintiff in the suit has a right to file an
application. The revision filed by the petitioner has also been
dismissed without considering the grounds raised by the
petitioner. Therefore, the petitioner is constrained to approach
this Court and the impugned orders are liable to be set aside.

3. Learned counsel for the respondent nos.3 and 4 submits that
the application moved for scientific investigation i.e.C-37 was
allowed with the consent of the petitioner, on which the report
has also been submitted by the Commissioner, and no objection
to the same has been filed and after one year, another
application was filed only to delay the proceedings of the
regular suit filed in the year 2009. The application filed by the
petitioner has rightly been dismissed by the trial court filed in
Regular Suit no.307 of 2009. The revision has also been
dismissed after considering the grounds raised by the petitioner
by a reasoned and speaking order. There is no illegality or
infirmity in the impugned orders. The petition is liable to be
dismissed.

4. Having considered the submissions of learned counsel for the
parties, I have perused the records.

5. The suit for declaration and cancellation of sale deed dated
04.05.2006 and permanent injunction has been filed by the
petitioner in the year 2009. The validity of the Will dated
03.01.2004 has been questioned by the defendant nos.1 and 2 in
the suit i.e. the respondent nos.3 and 4 in this petition. An



application for commission for scientific investigation, C-37
was moved by the respondent nos.3 and 4, which was allowed
with the consent of the parties. In pursuance thereof, a report
was submitted by the Commissioner which is Paper no.A-49. In
the said report, the difference in the signatures of Ashok Kumar
has been found. The petitioner has not filed any objection
against the said report. He moved a separate application for
rebuttal, which has been dismissed by means of the order dated
18.03.2016 recording a finding that the application has been
moved only to delay the proceedings of the case and if the
petitioner was aggrieved with the report of the scientific
investigation i.e. paper no.A-49, he could have filed objection
to the same or revision against the same and dismissed the
application. Therefore, the contention of the learned counsel for
the petitioner that the application has been dismissed as not
maintainable is misconceived and not tenable and is liable to be
repelled only and accordingly repelled. This Court also does not
find any illegality or error in the findings recorded by the trial
court.

6. The revisional court also, after considering the grounds raised
by the petitioner and affording opportunity of hearing to the
parties, and considering the material on record by means of the
reasoned and speaking order, dismissed the revision vide order
dated 07.03.2020 passed in civil revision no.128 of 2016. The
relevant findings recorded by the revisional court is extracted
here-in-below:-

"10. 37 3G 3% IR §RT UIRT 3TeTIe 37edT P71 GRMAeTT &
T 31T & YR TF f39c1sur | I8 e ¥¥ & ¥&T & 1 fagrT
~IIITAY / 3T9R RAfdeT ofor (HloSlo) e /0-20, 1@ GIRT GrIv)&rvend] -
gifet d1 3R A TG T 97 A -51 =TT 31T 26 797 10T
Rlogovio Uv [degper Hel HepIR ¥ [y [epTcTl & fob H7eiT 93 ¥t -37 4%
qIRT 3TReT & 31 H fafe ST TaFTeNetT, F8TFR, TRaTS W T
3791lep PAR @ EVAIER] BT ATl =AY YAl g% PFTST He=T T -49
T & =ft v S SR | Afe gl - arfe @feda ot ar
P! FD [a0G 3IT1 ITUFT [FARTT ~IRITTT & FHE 37eaT GRS
TG H GG Feg BT FIeY o fbrg Iah! 31K W OFT T8l 13T
T IR 7T T q1§ Silfd a5 2009 FAHT T &7 &, Bl [AeA€d deT &
19T ¥ ¥H1-51 HTeMT U7 ST 39T 26 497 10 T oFowo megd
1537 17 FAT 8 V8T 8 3N G FINT §9F FrefAr o & AvaRTT 8 39
T [ddar T TAFT vl §Y 1a18 e v ~=rifad Qe IR far
7T & o 397 GRS & ATeT W gAIerel -anfe! dig O qe
IR T& Y Fh 6T TR ¥ 37Teired 3RS H ! qN BT




ETET 15T T %7851 OTF U G Tl AT9et H deTIfds ST Ui &1 o
gobl & dl G dsii~en TR STge 16y S ¥ Fret & fafg W 9d &7
RIRT- [T &%= 5 =IT7ere] @1 3TGIaeT Ua BIa-Ts Scus &1 &1 THTET
W SN T8T 17 5T BT 81 fAg 3aN =iery /9% e oior
(T 1S) P& F0-20,57G73 FNT Sl H1-51 F1eHHT 95 3RABIN 1537 77 8,
S P 31 09 drfcda SfFIiAeer aReterT 98t &) vat &/

11. SYYF qIOIT STIeTIe IS @ GRIATT Vg FURIH 19991 @ STERN T°
WRT I8 T & [ [AGT7 3a% =RTerd GIRT YIRG STTel=d 31ee] GAEed] av
IycTse el & 3gPpel & SN SIeTIed e YIRT v H [AgTT 3fav
I / GRT B FIC TF SfIfaaar HIRa 7&t 1 =it &1 sTerre e
H S GANIEUT ~IRIIGT GIRT §vely 1T ST fafge v ¥ sferT T8l &
3R 78 AT GaIeT SeTe] 81 & IRl R 81 T & I

7. The Commission for scientific investigation can be issued
under Rule 10A(1) Order 26 C.P.C. Rule 10A(2) provides that
provisions of Rule 10 of this Order shall, as far as may be,
apply in relation to a Commissioner appointed under this rule as
they apply in relation to a Commissioner appointed under rule
9. Rule 10A is extracted hereinbelow:-

"10A. Commission for scientific investigation.—(1) Where any question
arising in a suit involves any scientific investigation which cannot, in the
opinion of the Court, be conveniently conducted before the Court, the
Court may, if it thinks it necessary or expedient in the interests of justice
so to do, issue a commission to such person as it thinks fit, directing him
to inquire into such question and report thereon to the Court.

(2) The provisions of rule 10 of this Order shall, as far as may be, apply in
relation to a Commissioner appointed under this rule as they apply in
relation to a Commissioner appointed under rule 9."

8. Rule 10 of Order 26 CPC provides the procedure for
Commissioner, which is extracted hereinbelow:-

"10. Procedure of Commissioner.—(1) The Commissioner, after such local
inspection as he deems necessary and dfter reducing to writing the
evidence taken by him, shall return such evidence, together with his report
in writing signed by him, to the Court.

(2) Report and depositions to be evidence in suit. Commissioner may be
examined in person.—The report of the Commissioner and the evidence
taken by him (but not the evidence without the report) shall be evidence in
the suit and shall form part of the record; but the Court or, with the
permission of the Court, any of the parties to the suit may examine the
Commissioner personally in open Court touching any of the matters
referred to him or mentioned in his report, or as to his report, or as to the
manner in which he has made the investigation.



(3) Where the Court is for any reason dissatisfied with the proceedings of
the Commissioner, it may direct such further inquiry to be made as it shall
think fit."

9. In view of the above, the application for commission for
scientific investigation can be moved under Rule 10A(1) of
Order 26 and if it is allowed, the procedure as provided under
Rule 10 of the Order 26 is to be followed as per sub-rule (2) of
Rule 10A. Rule 10(1) provides that after such local inspection
as he deems necessary and after reducing to writing the
evidence taken by him, shall return such evidence, together
with his report in writing signed by him, to the Court which
shall form part of the record and as per Rule 10(2), the Court or
with the permission of the Court, any of the parties to the suit
may examine the Commissioner personally in open Court
touching any of the matters referred to him or mentioned in his
report, or as to his report, or as to the manner in which he has
made investigation. Sub Section (3) of Rule 10 provides that
where the Court is for any reason dissatisfied with the
proceedings of the Commissioner, it may direct such further
inquiry to be made as such may as it shall thinks fit. Thus, once
the commission was issued for scientific investigation on the
report of the respondent nos.3 and 4 and the report was
submitted, it was open to the petitioner to file objection and
even get summoned the Commissioner for cross examination
but the petitioner failed to do so. Once, the scientific
investigation has already been done, there was no occasion to
file the second application for rebuttal or to disprove the report.

10. In view of the above, this Court is of the view that the
application filed by the petitioner has rightly been rejected in
accordance with law by the order dated 18.03.2016 passed in
Regular Suit no.307 of 2009 and the revision filed by the
petitioner has been dismissed by means of the order dated
07.03.2020 by passing a reasoned and speaking order on the
basis of record. There is no illegality or error in the impugned
orders which may call for any interference by this Court. The
petition is misconceived and lacks merit.

11. It is, accordingly, dismissed. No order as to costs.

(Rajnish Kumar,J.)
Order Date :- 1.11.2023
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