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1.  Heard  Sri  Arvind  Kumar  Jauhari  learned  counsel  for  the

petitioner  and  Sri  Mohd Wajid  Irfan  learned counsel  for  the

respondent  nos.3  and  4.  None  appears  on  behalf  of  the

respondent  nos.5  and  6  despite  sufficient  service.  The

respondent nos.1 and 2 are the court concerned.

2.  Learned  counsel  for  the  petitioner  submits  that  the

application  filed  by the  petitioner  under  Order  26  Rule  10A

C.P.C, for commission for scientific investigation has wrongly

and illegally been dismissed as not maintainable, whereas the

petitioner  who  is  plaintiff  in  the  suit  has  a  right  to  file  an

application. The revision filed by the petitioner has also been

dismissed  without  considering  the  grounds  raised  by  the

petitioner. Therefore, the petitioner is constrained to approach

this Court and the impugned orders are liable to be set aside. 

3. Learned counsel for the respondent nos.3 and 4 submits that

the application moved for scientific investigation i.e.C-37 was

allowed  with the consent of the petitioner, on which the report

has also been submitted by the Commissioner, and no objection

to  the  same  has  been  filed  and  after  one  year,  another

application  was  filed  only  to  delay  the  proceedings  of  the

regular suit filed in the year 2009. The application filed by the

petitioner has rightly been dismissed by the trial court filed in

Regular  Suit  no.307  of  2009.  The  revision  has  also  been

dismissed after considering the grounds raised by the petitioner

by  a  reasoned  and  speaking  order.  There  is  no  illegality  or

infirmity in the impugned orders.  The petition is liable to be

dismissed.

4. Having considered the submissions of learned counsel for the

parties, I have perused the records. 

5. The suit for declaration and cancellation of sale deed dated

04.05.2006  and  permanent  injunction  has  been  filed  by  the

petitioner  in  the  year  2009.  The  validity  of  the  Will  dated

03.01.2004 has been questioned by the defendant nos.1 and 2 in

the  suit  i.e.  the  respondent  nos.3  and  4  in  this  petition.  An



application  for  commission  for  scientific  investigation,  C-37

was moved by the respondent nos.3 and 4, which was allowed

with the consent of the parties. In pursuance thereof, a report

was submitted by the Commissioner which is Paper no.A-49. In

the said report, the difference in the signatures of Ashok Kumar

has  been  found.  The  petitioner  has  not  filed  any  objection

against  the  said  report.  He moved a  separate  application  for

rebuttal, which has been dismissed by means of the order dated

18.03.2016 recording a  finding that  the  application  has  been

moved  only  to  delay  the  proceedings  of  the  case  and if  the

petitioner  was  aggrieved  with  the  report  of  the  scientific

investigation i.e. paper no.A-49, he could have filed objection

to  the  same  or  revision  against  the  same  and  dismissed  the

application. Therefore, the contention of the learned counsel for

the  petitioner  that  the  application  has  been dismissed  as  not

maintainable is misconceived and not tenable and is liable to be

repelled only and accordingly repelled. This Court also does not

find any illegality or error in the findings recorded by the trial

court.

6. The revisional court also, after considering the grounds raised

by the petitioner and affording opportunity of  hearing to  the

parties, and considering the material on record by means of the

reasoned and speaking order, dismissed the revision vide order

dated 07.03.2020 passed in civil revision no.128 of 2016. The

relevant findings recorded by the revisional court  is extracted

here-in-below:-

"10.  ममैनने वविदቛኋन अविर न्यቛኋयቛኋलय दቛኋरቛኋ पቛኋररत आललोच्य आदनेश कቛኋ पररशशीलन कयቛኋ।

आललोच्य आदनेश कने  पररशशीलन एविवं वविश्लनेषण सने यह तथ्य स्प्ቖ हलो रहቛኋ हमै वक वविदቛኋन

न्यቛኋयቛኋलय / अपर ससवविल जज (सशी०डशी०) क्ቌ सवं0-20, लखनऊ दቛኋरቛኋ पपुनरशी्ቌणकतቛኋቔኋ -

विቛኋवदनशी ककी ओर सने ्ቚस्तपुत  ्ቚቛኋरቔኋनቛኋ प्ቔ सशी -51  अन्तቔኋगत आदनेश  26  वनयम  10 ए

सस०्ቚ०सवं० पर वबिल्कपु ल सहशी ्ቚकቛኋर सने वनष्कषቔኋ वनकቛኋलቛኋ हमै वक ्ቚቛኋरቔኋनቛኋ प्ቔ सशी -37 पर

पቛኋररत आदनेश कने  अनपु्ቅम मम वविसधि वविजቛኋन ्ቚयलोगशቛኋलቛኋ ,  महቛኋनगर,  लखनऊ सने ममृतक

अशलोक कपु मቛኋर कने  हस्तቛኋ्ቌरलो कቛኋ विमैजቛኋवनक अन्विनेषण प्ቔቛኋविलशी पर कቛኋगज सवंख्यቛኋ ए -49

्ቚनेवषत ककी गयशी परन्तपु उ्ሹ आख्यቛኋ सने यवद पपुनरशी्ቌणकतቛኋቔኋ -  विቛኋवदनशी व्यसरत रशी तलो

उसकलो उसकने  वविरु्ቍ अपनशी आपसቈኌ वविचቛኋरण न्यቛኋयቛኋलय कने  सम्ቌ अरविቛኋ पपुनरशी्ቌण

न्यቛኋयቛኋलय मने पपुनरशी्ቌण ्ቚस्तपुत करनቛኋ चቛኋवहए रቛኋ वकन्तपु उसककी ओर सने ऐसቛኋ नहीሻ वकयቛኋ

गयቛኋ और मቛኋ्ቔ ममूल बिቛኋद जलोवक विषቔኋ 2009 लममबित चल रहቛኋ हमै, कलो वविलममबित करनने कने

आशय सने सशी-51  ्ቚቛኋरቔኋनቛኋ प्ቔ अन्तቔኋगत आदनेश  26  वनयम  10 ए सस०्ቚ०सवं० ्ቚस्तपुत

वकयቛኋ गयቛኋ ्ቚतशीत हलो रहቛኋ हमै और उनकने  दቛኋरቛኋ इस ्ቚቛኋरቔኋनቛኋ प्ቔ कने  वनस्तቛኋरण मने अपनने

न्यቛኋवयक वविविनेक कቛኋ ्ቚयलोग करतने हहए वविसधि सममत एविवं न्यቛኋयलोवचत आदनेश पቛኋररत वकयቛኋ

गयቛኋ हमै सजसमम इस पपुनरशी्ቌण कने  मቛኋध्यम सने पपुनरशी्ቌणकतቛኋቔኋ -विቛኋवदनशी कलोई ऐसቛኋ तथ्य

उजቛኋगर  नहीሻ कर  सककी सजसकने  आधिቛኋर  पर  आललोच्य  आदनेश  मम वकसशी ्ቚकቛኋर  कቛኋ



हस्त्ቌनेप वकयቛኋ जቛኋ सकने । जबि एक बिቛኋर ्ቚस्तपुत मቛኋमलने मम विमैजቛኋवनक आख्यቛኋ ्ቚቛኋ्቎ ककी जቛኋ

चपुककी हमै तलो पपुननः विमैजቛኋवनक आख्यቛኋ आहहत वकए जቛኋनने सने मቛኋमलने कने  वविसधि सममत ढवंग सने

न्यቛኋय-वनणቔኋयन करनने मने न्यቛኋयቛኋलय कलो असपुवविधिቛኋ एविवं कवठिनቛኋई उत्प्ቐ हलोनने ककी सवंभቛኋविनቛኋ

सने इवंकቛኋर  नहीሻ वकयቛኋ जቛኋ सकतቛኋ हमै।  वविदቛኋन  अविर  न्यቛኋयቛኋलय  /अपर ससवविल जज

(सशी.वड.)  क्ቌ सवं0-20,लखनऊ दቛኋरቛኋ जलो सशी -51 ्ቚቛኋरቔኋनቛኋ प्ቔ अस्विशीकቛኋर वकयቛኋ गयቛኋ हमै ,

उसमने कलोई ्ቔपुवटि एविवं तቛኋमत्विक अवनयवमततቛኋ पररलव्ቌत नहशी हलो रहशी हह।

11. उपयपुቔኋ्ሹ विवणቔኋत आललोच्य आदनेश कने  पररशशीलन एविवं उपरलो्ሹ वविविनेचनቛኋ कने  आधिቛኋरने पर

मनेरቛኋ यह मत हमै वक वविदቛኋन अविर न्यቛኋयቛኋलय दቛኋरቛኋ पቛኋररत आललोच्य आदनेश प्ቔቛኋविलशी पर

उपलब्धि तथ्योሱ कने  अनपुकमू ल हमै और आललोच्य आदनेश पቛኋररत करनने मने वविदቛኋन अविर

न्यቛኋयቛኋलय / दቛኋरቛኋ कलोई ्ቔपुवटि एविवं अवनयवमततቛኋ कቛኋररत नहशी ककी गयशी हमै। आललोच्य आदनेश

मने इस पपुनरशी्ቌण न्यቛኋयቛኋलय दቛኋरቛኋ हस्त्ቌनेप वकयቛኋ जቛኋनቛኋ वविसधिक रूप सने अपनेव्ቌत नहशी हमै

और यह ससवविल पपुनरशी्ቌण बिलहशीन हलोनने कने  कቛኋरण वनरस्त हलोनने यलोग्य हमै ।"

7.  The Commission for  scientific investigation can be issued

under Rule 10A(1) Order 26 C.P.C. Rule 10A(2) provides that

provisions  of  Rule  10 of  this  Order  shall,  as  far  as  may be,

apply in relation to a Commissioner appointed under this rule as

they apply in relation to a Commissioner appointed under rule

9. Rule 10A is extracted hereinbelow:-

"10A.  Commission for scientific  investigation.—(1)  Where any question

arising in a suit involves any scientific investigation which cannot, in the

opinion of  the  Court,  be  conveniently  conducted  before  the  Court,  the

Court may, if it thinks it necessary or expedient in the interests of justice

so to do, issue a commission to such person as it thinks fit, directing him

to inquire into such question and report thereon to the Court.

(2) The provisions of rule 10 of this Order shall, as far as may be, apply in

relation  to a Commissioner appointed under this  rule as they apply in

relation to a Commissioner appointed under rule 9." 

8.  Rule  10  of  Order  26  CPC  provides  the  procedure  for

Commissioner, which is extracted hereinbelow:-

"10. Procedure of Commissioner.—(1) The Commissioner, after such local

inspection  as  he  deems  necessary  and  after  reducing  to  writing  the

evidence taken by him, shall return such evidence, together with his report

in writing signed by him, to the Court.

(2) Report and depositions to be evidence in suit. Commissioner may be

examined in person.—The report of the Commissioner and the evidence

taken by him (but not the evidence without the report) shall be evidence in

the  suit  and shall  form part  of  the  record;  but  the  Court  or,  with  the

permission of the Court, any of the parties to the suit may examine the

Commissioner  personally  in  open  Court  touching  any  of  the  matters

referred to him or mentioned in his report, or as to his report, or as to the

manner in which he has made the investigation.



(3) Where the Court is for any reason dissatisfied with the proceedings of

the Commissioner, it may direct such further inquiry to be made as it shall

think fit."

9.  In  view of  the  above,  the  application  for  commission  for

scientific  investigation  can  be  moved  under  Rule  10A(1)  of

Order 26 and if it is allowed, the procedure as provided under

Rule 10 of the Order 26 is to be followed as per sub-rule (2) of

Rule 10A. Rule 10(1) provides that after such local inspection

as  he  deems  necessary  and  after  reducing  to  writing  the

evidence  taken  by  him,  shall  return  such  evidence,  together

with his report in writing signed by him, to the Court which

shall form part of the record and as per Rule 10(2), the Court or

with the permission of the Court, any of the parties to the suit

may  examine  the  Commissioner  personally  in  open  Court

touching any of the matters referred to him or mentioned in his

report, or as to his report, or as to the manner in which he has

made investigation. Sub Section (3) of Rule 10 provides that

where  the  Court  is  for  any  reason  dissatisfied  with  the

proceedings  of  the  Commissioner,  it  may direct  such further

inquiry to be made as such may as it shall thinks fit. Thus, once

the commission was issued for scientific investigation on the

report  of  the  respondent  nos.3  and  4  and  the  report  was

submitted,  it  was open to the petitioner to file objection and

even get summoned the Commissioner  for  cross examination

but  the  petitioner  failed  to  do  so.  Once,  the  scientific

investigation has already been done, there was no occasion to

file the second application for rebuttal or to disprove the report.

10.  In  view of  the above,  this  Court  is  of  the view that  the

application filed by the petitioner has rightly been rejected in

accordance with law by the order dated 18.03.2016 passed in

Regular  Suit  no.307  of  2009  and  the  revision  filed  by  the

petitioner  has  been  dismissed  by  means  of  the  order  dated

07.03.2020 by passing a reasoned and speaking order on the

basis of record. There is no illegality or error in the impugned

orders which may call for any interference by this Court. The

petition is misconceived and lacks merit.

11. It is, accordingly, dismissed. No order as to costs.

(Rajnish Kumar,J.)
Order Date :- 1.11.2023

Harshita
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