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1. Heard learned counsel appearing for the petitioner, learned

Standing Counsel appearing for the Respondent No. 1 as well

as  Sri  Shashi  Prakash Rai,  learned counsel  appearing for  the

Respondent No. 2. 

2. Learned counsel appearing for the petitioner has submitted

that petitioner is working on the post of Assistant  Teacher in

Primary  School  Pathrai,  Block  Marsaini,  District  Lalitpur.

Petitioner's  application  for  maternity  leave  has  not  been

considered by the District Basic Education Officer, Lalitpur for

the  reason  that  there  is  difference  of  less  than  two years  in

between two maternity leaves. 

3.  Learned  counsel  appearing  for  the  petitioner  has  further

submitted  that  the  question  in  respect  of  grant  of  maternity

leave in the cases where the difference of two maternity leaves

is less than two years, has already been decided by this court

and is no more  res integra. Learned counsel appearing for the

petitioner  has  relied  on the  recent  judgment  and order  dated

21.10.2022 passed by this  court  in  Writ-A No.9535 of 2022

(Smt. Anupam Yadav vs. State of U.P. and others) and has

argued that this court in the aforesaid judgment has considered

all earlier judgments rendered by this court and has held that the

provisions of Maternity Benefit Act, 1961 has overriding effect

and there is no such prohibition that maternity leave cannot be

granted if there is difference of less than two years in between

two  maternity  leaves.  The  relevant  portion  of  the  aforesaid

judgment passed by this court is extracted as under:- 

"22. So far as the applicability of the provisions of the Maternity Benefit

Act, 1961 is concerned, a Division Bench of this Court in the case of Dr.

Rachna Chaurasiya versus State of U.P. and others [2017 (11) ADJ 399

(DB)] while considering the grant of maternity leave/child care leave to a

Doctor employed as Associate Professor in MLB Medical College, Jhansi

in Para 23, 24 and 25 of the decision observed as under:- 

"23. The aforesaid decision of the Central Government has been adopted



by  the  State  of  U.P.  for  its  employees  vide  Government  Order  dated

08.12.2008  and  24.03.2009.  Subsequently,  certain  modifications  being

made by the Central Government, the same was also adopted by the State

Government vide Government Order dated 11th April, 2011. The aforesaid

Government Order is being reproduced hereunder.

"पपषक, 
 ववनदद सरप,

 पममख सचचव, 
उ 0 प 0 शदसन।

 सपवद मम, 
    समसत चवभदगदधयक एवव पममख कदयदरलयदधयक,

 उतर पदपश।
 चवत (सदमदनय) अनमभदग-2 लखनऊ: चदनदवक: 11 अपपल, 2011

चवषयय-          मचहलद सरकदरर सपवकक कक बदलय दपखभदल अवकदश कक अनममनयतद।

महकदय, 

    उपयमरक चवषयक कदयदरलय जदप सवखयद-जर-2-2017/दस-2008-216-79,   चदनदवक 08-12-2008  तथद
   कदयदरलय जदप सवखयद जर-2-573/दस-2008-216-79,   चदनदवक 24-3-2009     ददरद पदपश कक मचहलद

              सरकदरर सपवकक कक कप नद सरकदर कक मचहलद कमरचदररयक कक भदवचत बदलय दपखभदल अवकदश कक समचवधद
                 कचतपय शतर व कप अधरन पददन कक गयर थर। चचवचक भदरत सरकदर ददरद उक शतर व मम कचतपय सवशकधन चकए

             गए हह अतय समयकक चवचदरकपरदनत शर रदजयपदल महकदय सवदभरगत शदसनददपशक मम उचलखखत शतर कक
        चनमनवतक सवशकखधत करनप कक सहषर सवरकव चत पददन करतप हहय-

(1)                सवबवखधत मचहलद कमरचदरर कप अवकदश लपखप मम उपदखजरत अवकदश दपय हकतप हहए भर बदलय दपखभदल
  अवकदश अनममनय हकगद।

(2)                बदलय दपखभदल अवकदश कक एक कलपणडर वषर कप ददरदन तरन बदर सप अखधक नहह चदयद जदयपगद।

(3)    बदलय दपखभदल कक 15        चदनक सप कम कप खलए नहह चदयद जदयपगद।

(4)            बदलय दपखभदल अवकदश कक सदधदरणतयद पररवरकद अवखध कप ददरदन नहह चदयद जदयपगद,   ऐसप मदमलक
             कक छकड़कर जहदहव अवकदश दपनप वदलद पदखधकदरर पररवरकदथर कक बदलय दपखभदल अवकदश कक आवशयकतद

                   कप बदरप मम पचणर रप सप सवतमष न हक। इसप भर समचनशशचत चकयद जदयपगद चक पररवरकद अवखध कप ददरदन अवकदश
         चदयद जद रहद हप तक इस अवकदश कक अवखध कम-सप-  कम हक

(5)                बदलय दपखभदल अवकदश कक अखजरत अवकदश कप समदन मदनद जदयपगद और उसर पकदर सप सवरकव त
 चकयद जदयपगद।

2-       यचद चकसर मचहलद कमरचदरर ददरद चदनदवक 08.12.2008         कप कदयदरलय जदप कप जदरर हकनप कप पशचदत बदलय
                दपखभदल कप पयकजन हपतम अखजरत अवकदश खलयद गयद हप तक उसकप अनमरकध पर उक अखजरत अवकदश कक

       बदलय दपखभदल अवकदश मम समदयकखजत चकयद जद सकप गद।

3-   शदसनददपश सवखयद जर-2-2017/दस-2008-216-79,  चदनदवक 08-12-2008    तथद शदसनददपश सवखयद जर-
2-573/दस-2009-216-79  चदनदवक 24-03-2009      इस सरमद तक सवशकखधत समझप जदयमगप।

4-          सवगत अवकदश चनयमक मम आवशयक सवशकधन यथदसमय चकयप जदयमगप।

भवदरयद, 
(  ववनदद सरप)

 पममख सचचव, चवत।'' 

24. From a perusal of the aforesaid Government Orders, it is clear that

the  State  Government  has  adopted  same  policy  as  is  enforced  by  the

Central Government for grant of Maternity Leave as well as Child Care

Leave to its employees. 

25.  Maternity  benefit  is  a social  insurance and the Maternity  Leave is

given for maternal and child health and family support. On a perusal of

different provisions of the Act, 1961 as well as the policy of the Central



Government to grant Child Care Leave and the Government Orders issued

by the State of U.P. adopting the same for its female employees, we do not

find  anything  contained  therein  which  may  entitle  only  to  women

employees appointed on regular basis to the benefit of Maternity Leave or

Child Care Leave and not those, who are engaged on casual basis or on

muster roll on daily wage basis." 

23. Then again a learned Single Judge in the case of Anshu Rani versus

State of U.P. and 2 others, Writ-A No. 3486 of 2019 following the dictum

of the Division Bench in the case of Dr. Rachana Chaurasiya (supra) in

Para 13 of the decision observed as under:- 

"13.  The maternity  leave  is  a  social  insurance.  The maternity  leave  is

given for maternal and child health and family support. From perusal of

the different provisions of the Maternity Benefit Act, 1961 as amended in

the year 2017 as well as the policy of the Central Government to grant

child care leve and Government orders issued by the State Governments in

the State of U.P. adopting the same for its female employees, I am of the

firm opinion that the female employees of the State of U.P. are entitled for

the benefits of the maternity leave as contained in the Maternity Benefit

Act 1961 as amended by the Maternity Benefit (Amendement) Act, 2017."

24. Thus the State of U.P. in exercise of powers granted under Section 28

has  already  issued  Government  Order  dated  8.12.2008  and  24.3.2009

adopting the provisions of the Maternity Benefits Act, 1961 for the benefit

of  its  employees.  Further,  the  modifications  made  by  the  Central

Government have also been adopted by the State of U.P. in its Government

Order dated 11.4.2011 reproduced hereinabove. Once the provisions of the

Maternity Benefit Act, 1961 has been adopted by the State of U.P. as held

by  this  Court  then  the  said  Act  of  1961  would  apply  with  full  force

irrespective of the provisions contained in the Financial Handbook which

is merely an executive instruction and would in any case be subsidiary to

the legislation made by the Parliament. 

25. In conclusion it can safely be said that the Maternity Benefit Act, 1961

has been enacted by the Parliament in exercise of powers under Entry 24

in  List-III  of  the  Seventh  schedule  of  the  Constitution  of  India  and to

secure the goals stated in Articles 38, 39, 42 and 43 of the Constitution of

India and also to give effect to the provisions contained in Article 15 (3) of

the  Constitution.  The  provisions  of  Financial  Handbook  are  merely

executive  instructions  and  would  be  subsidiary  to  the  Act  of  the

Parliament  and  in  case  of  any  inconsistency,  the  statutory  enactment

framed by the Parliament would prevail and hence, the provisions of the

Maternity  Benefit  Act,  1961  would  prevail  over  the  provisions  of  the

Financial Handbook and consequently, the provisions of Rule 153 (1) of

the Financial Handbook Volume II to IV are read down with regard to the

admissibility of leave to a women with regard to second pregnancy which

would be governed by the Maternity Benefit Act, 1961 and not Rule 153

(1) of the Financial  Handbook Volume II  to  IV. The State Government

already having adopted the provisions of the Maternity Benefit Act, 1961

as recorded by the Division Bench of this Court and followed by the Single

Bench in the case of Anshu Rani versus State of U.P. passed in Writ-A No.

3486 of 2019, it is clear that the provisions of the Maternity Benefit Act,

1961 would prevail over any law. 

26. In the case at hand the maternity leave so applied by the petitioner has



been rejected simply by stating "Anumanya Nahi". Learned cousnel for

the  respondents  has  submitted  that  the petitioner  is  not  entitled  to  the

maternity leave in terms of the restriction imposed by the second proviso

of  Rule  153(1)  of  the  Financial  Handbook  to  the  effect  that  second

maternity leave cannot be granted where there is difference of less than

two years between the end of the first maternity leave and grant of second

maternity leave. Admittedly, the first maternity leave of the petitioner was

availed and she gave birth to a male child on 4.1.2021. The petitioner

became  pregnant  again  and  applied  again  for  maternity  leave  on

11.6.2022. The second maternity leave to the petitioner has been refused

by the impugned order. However, once the 1961 Act does not contain any

such stipulation, the Basic Education Officer manifestly erred in rejecting

the leave to the petitioner more particularly when Section 27 of the 1961

Act  provides  that  it  is  the  1961  Act  which  would  be  applicable

notwithstanding  anything  in  consistent  contained  in  any  other  law  or

contract of service." 

4. On the other hand, Sri Shashi Prakash Rai, learned counsel

appearing for the Respondent No. 2 has not disputed that the

issue in question has been decided by this court in the aforesaid

judgment  and  order  dated  21.10.2022 passed  in  Writ-A

No.9535 of 2022. 

5. In view of the aforesaid submissions, particularly keeping in

view that  issue  in question has already been decided by this

court  and is  no more  res integra,  this writ  petition is  finally

disposed of in terms of the aforesaid judgment and order dated

21.10.2022 passed in Writ-A No.9535 of 2022 (Smt. Anupam

Yadav vs. State of U.P. and others). District Basic Education

Officer,  Lalitpur  is  directed  to  pass  appropriate  orders  for

sanctioning the maternity leave to the petitioner within a period

of two weeks from the date of service of certified copy of this

order. 

Order Date :- 30.11.2023

A. Mandhani

Digitally signed by :- 
ABHISHEK MANDHANI 
High Court of Judicature at Allahabad


