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Hon'ble Mrs. Renu Agarwal,J.

1. Heard learned counsel for the applicant, learned A.G.A. for the State and

perused the record.

2. The present first bail application under Section 439 Cr.P.C. has been filed on
behalf of the applicant in Case Crime No. 277 of 2023 under Sections 392, 411,
34 1.P.C. Police Station Etmadpur, District Agra with the prayer to enlarge him

on bail.

3. Learned counsel for the accused-applicant submitted that the applicant is
innocent and has been falsely implicated in the instant case due to malafide
intentions. As per prosecution story, three unknown persons are stated to have
robbed mobile Vivo Y-31 of the informant on 21.08.2023 at about 10:15 p.m. It
is submitted that the applicant is not named in the F.I.R. It is further submitted
that nothing incriminating has been recovered from the possession of the
applicant. It is contended that the alleged robbed mobile phone has been
recovered from the possession of co-accused-Pawan who has already been
enlarged on bail by co-ordinate Bench of this Court vide order dated 16.11.2023
passed in Criminal Misc. Bail Application No. 48645 of 2023. Co-accused

Pradeep @ Pop Singh and Lal Chandra have also been enlarged on bail by co-



ordinate Benches of this Court vide orders dated 09.11.2023 and 17.11.2023
passed in Criminal Misc. Bail Application Nos. 43878 of 2023 and 43168 of
2023 respectively. Applicant is languishing in jail since 27.08.2023 having
criminal history of two cases in which he has been enlarged on bail and copies
of the bail orders are annexed as Annexure Nos. 2 and 3 to the affidavit filed in
support of the bail application. It is lastly contended that case is triable by
Magistrate and case of the applicant is at a better footing than that of co-accused
Pawan Kumar from whose possession the alleged robbed mobile phone was
recovered who has already been enlarged on bail and if the present applicant is
granted the liberty of bail he will not misuse the same and he is ready to furnish

his sufficient sureties, bonds and personal bonds and shall co-operate in the trial

4. On the other hand, learned AGA has opposed the prayer of bail but could not
controvert the aforesaid arguments as advanced by learned counsel for the

applicant.

5. Considering the fact that the applicant is not named in the F.I.R., nothing
incriminating has been recovered from the possession of the applicant, co-
accused-Pawan Kumar from whose possession mobile phone has been recovered
has been enlarged on bail, case of the applicant is at a better footing than that of
co-accused-Pawan Kumar, case is triable by Magistrate, criminal history is well
explained and without expressing any opinion on the merits of the case,

accused-applicant is liable to be released on bail.

6. Let applicant Shivam be released on bail in the above case crime number and

on his furnishing a personal bond and two sureties each in the like amount to the



satisfaction of Court concerned with the following conditions :-

(i) The applicant shall file an undertaking to the effect that he shall not seek any
adjournment on the dates fixed for evidence when the witnesses are present in
court. In case of default of this condition, it shall be open for the trial court to

treat it as abuse of liberty of bail and pass orders in accordance with law.

(ii) The applicant shall remain present before the trial court on each date fixed,
either personally or through his counsel. In case of his absence, without
sufficient cause, the trial court may proceed against him under Section 229-A of

the Indian Penal Code.

(iii) In case, the applicant misuses the liberty of bail during trial and in order to
secure his presence proclamation under Section 82 Cr.P.C. is issued and the
applicant fails to appear before the court on the date fixed in such proclamation,
then the trial court shall initiate proceedings against him, in accordance with

law, under Section 174-A of the Indian Penal Code.

(iv) The applicant shall remain present, in person, before the trial court on the
dates fixed for (i) opening of the case, (ii) framing of charge and (iii) recording
of statement under Section 313 Cr.P.C. If in the opinion of the trial court absence
of the applicant is deliberate or without sufficient cause, then it shall be open for
the trial court to treat such default as abuse of liberty of bail and proceed against

him in accordance with law.

(v) The applicant shall also furnish an undertaking from the sureties that the

properties (movable/immovable) which are the basis of accepting the surety,



shall not be disposed of by them till the conclusion of trial.

(vi) The applicant shall also give an undertaking to the effect that he will not

change his address without prior intimation to the trial court concerned.

(Renu Agarwal,J.)
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