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1. Heard Sri Amit Kumar Chaudhary, learned counsel for the petitioner, Sri
Akash Khare, learned counsel for respondent no.5, Sri Sunil Kumar Singh,
learned counsel for respondent no.4 and Sri Abhishek Shukla, learned Addl.
C.S.C. for the state-respondents.

2. Brief facts of the case are that petitioner and respondent no.5, who are
brother and sister, are the children of one Dilshad Ali. Dilshad Ali alleged to
had executed a registered will deed on 28.7.2008 in favour of respondent
no.5 in respect to plot no.1619, area 0.6100 hect. of khata no.257, situated
in village Garh Bangar, Tehsil Garh Mukteshwar, District Hapur. Dilshad Ali
expired, accordingly, respondent no.5 applied for mutation on the basis of
will deed dated 28.7.2008, under Section 34 of the U.P. Land Revenue Act,
1901. Tehsildar vide order dated 4.7.2009 allowed the mutation application
filed by respondent no.5 but on the recall application of the petitioner, order
dated 4.7.2009 has been recalled vide order dated 22.9.2016 and mutation
case  has  been  restored  for  fresh  decision  in  accordance  with  law.
Respondent no.5 filed an application against  the order dated 22.9.2016.
Tehsildar vide order dated 18.4.2018 allowed the application filed on behalf
of respondent no.5, setting aside the order dated 22.9.2016 and affirmed
the order of mutation dated 4.7.2009. Petitioner challenged the order dated
18.4.2018 in revision before respondent no.2 which was allowed vide order
dated 24.4.2019, setting aside the order dated 18.4.2018 and matter was
remanded back before respondent  no.3/Tehsildar to  decide the mutation
case  in  the  light  of  direction/observation  made  in  the  revisional  order.
Respondent no.3-Tehsildar vide order dated 4.8.2021 allowed the mutation
of  respondent  no.5  in  place  of  deceased  Dilshad  Ali.  Revision  filed  by
petitioner  against  the order  dated 4.8.2021 has been also dismissed by
respondent no.2 vide order dated 16.10.2023, hence, this writ petition on
behalf of petitioner for the following reliefs:-

"Issue a writ, order or direction in the nature of certiorari to quash the
impugned  order  dated  16.10.2023,  passed  by  respondent  no.2  in
Revision  No.1412/2021  (Computerized  Case  No.C202111000001412)
(Mukarram Ali vs. Noor Jahan and Others) as well as the order dated
4.8.2021  passed  by  respondent  no.3  in  Case  No.RST/00486/2018



(Computer  Case  No.T201811730500486)  (Noor  Jahan  vs.  Dilshad  Ali),
(Annexure Nos. 7 & 10 respectively to the writ petition)."

3.  Counsel  for  the  petitioner  submitted  that  the  Tehsildar  has  illegally
allowed the mutation application in favour of respondent no.5, on the basis
of the alleged will deed dated 28.7.2008 and the case of the petitioner is
founded  on  the  basis  of  succession  which  has  not  been  considered  in
accordance with law. It is further submitted that the appeal and revision filed
by the petitioner have also been dismissed without considering the case of
the  petitioner.  It  is  further  submitted  that  proper  opportunity  for  cross-
examination in respect to will deed in question has not been afforded to the
petitioner  inspite  of  the order  dated  24.4.2019 passed by the revisional
court  while  remanding  the  matter  back  before  the  Tehsildar  as  such
impugned orders be set aside and mutation case be decided afresh in the
light of earlier revisional order dated 24.4.2019.

4. Sri Akash Khare, learned counsel for private respondent no.5 submitted
that the writ  petition arises out of the mutation proceeding, as such, the
same is not maintainable. It is further submitted that concurrent finding has
been recorded by the court for recording the name of the respondent no.5
on the basis of will deed dated 28.7.2008 which has not been cancelled till
date by any court of law. He further submitted that Civil Suit No.89/2016,
although has been filed on behalf of the petitioner for declaration in respect
to the will  deed dated 28.7.2008  is  pending before the Civil  Court.  He 
further placed the true copy of the plaint of Suit No.89 of 2016 which has
not  been  disputed  by  learned  counsel  for  the  petitioner.  He  further
submitted that no proper affidavit has been filed in support of the instant
petition, as such, the same is liable to be dismissed.

5. I have considered the arguments advanced by learned counsel for the
parties and perused the records.

6. There is no dispute about the fact that the Tehsildar has passed an order
for mutation in favour of respondent no.5 on the basis of will deed alleged to
be executed on 28.7.2008. There is also no dispute about the fact that the
order of mutation passed in favour of respondent no.5 has been maintained
in appeal and revision. There is also no dispute about the fact that Civil Suit
No.89/2016 in respect to the will deed in question is pending before Civil
Court. 

7. In order to appreciate the controversy involved in the instant petition, the
finding recorded by the Tehsildar will  be relevant for perusal which is as
under:-

"आददेश प्ቔक



न्ययाययालययः तहससीलदयार

मण्डलयः मदेरठ जनपदयः हयापपुड, तहससीलयः गढ़ मपुकदे श्वर

वयाद ससंख्ययायः RST/00486/2018

कसं प्ययटरसीकक त वयाद ससंख्ययायः T201811730500486

नयर जहयासं बनयाम ददलशयाद अलसी

असंतगरत धयारयायः 34/35, अधधदनयमयः उ्ቈर ्ቚददेश रयाजस्व ससंदहतया-2006

नकल दनररय ददनयासंक 04.08.2021

प्ቔयावलसी पदेश  हहई।  ्ቚस्तपुत  वयाद  न्ययाययालय अपर  आयपुक मदेरठ  मण्डल मदेरठ  कदे  आददेश  ददनयासंक

24.04.2019 कदे  अनपुपयालन मम दनदरशयानपुसयार दनरቓኍत दकयदे जयानदे हदेतपु ददनयासंक 21.08.2019 कको पदेश हहई।

प्ቔयावलसी कया दवधधवत अवलकोकन दकयया गयया। प्ቔयावलसी कदे  अवलकोकन सदे दवददत हहै दक ्ቚस्तपुत वयाद

न्ययाययाल अपर आयपुक मदेरठ मण्डल मदेरठ कदे  आददेश ददनयासंक  24.04.2019  कदे  अनपुपयालन मम पपुनयः

यकोधजत दकयया गयया। न्ययाययालय अपर अयपुक मदेरठ मण्डल मदेरठ कदे  दयारया दनदरदशत दकयया गयया हहै दक

उभय प्ቌ कको समपुदचित सयाቌኚय एवसं सपुनवयाई कया अवसर ्ቚदयान करतदे हहए पपुनयः वयाद कया दनस्तयारर

गपुरदकोष  पर  करम।  ददनयासंक  21.01.2021  कको उभय प्ቌ कको सयाቌኚय अवसर ददयया गयया।  वयादसी कदे

अधधवकया दयारया ददनयासंक  03.02.2021  कको गवयाहोሻ कदे  शपथ  प्ቔ दयाधखिल  दकयदे गयदे।  ददनयासंक

05.03.2021  कको वयादसी दयारया अपनदे सयाቌኚय पयरर बतयायदे गयदे। ददनयासंक  26.07.2021  कको ्ቚदतवयादसी कदे

सयाቌኚय हदेतपु असंदतम अवसर ्ቚदयान दकयया गयया। ्ቚदतवयादसी न तको न्ययाययालय मम उपसस्थत हहआ और न हसी

ककोई सयाቌኚय ्ቚस्तपुत दकयया।

"प्ቔयावलसी पर उपलब्ध सयाक्योሻ कदे  अवलकोकन सदे स्प्ቖ हहै दक ्ቚस्तपुत वयाद पसंजसीकक त वससीयत ददनयासंक

28.07.2008 पर आधयाररत हहै। धजसककी पकद्ቖ वससीयत कदे  हयाधसयदे गवयाहोሻ नदे अपनदे शपथ प्ቔ मम ककी हहै।

्ቚस्तपुत वससीयत एक पसंजसीकक त दस्तयावदेज हहै,  जको दकससी भसी न्ययाययालय सदे दनरस्त नहीሻ हहै। वतरमयान मम

वहैध हहै। पसंजसीकक त वससीयत एक वहैध दस्तयावदेज हकोनदे कदे  कयारर व गवयाहोሻ दयारया वससीयत कको पपु्ቖ दकयदे जयानदे

कदे  कयारर प्ቔयावलसी पर नयामयान्तरर आददेश पयाररत दकयदे जयानदे मम ककोई दवधधक बयाधया नहीሻ हहै। प्ቔयावलसी

पर दनम्न आददेश पयाररत दकयया जयातया हहै। 

आददेश

अतयः आददेश हहआ दक भयदम सस्थत गयाम गढ़ बयासंगर कदे  खियातया ससं०  890  खिसरया ससं०  1619  रकबया

0.6100 हहै० मया० 80.0 रू० सदे मकतक ददलशयाद अलसी पपु्ቔ मपुमतयाज अलसी दनवयाससी ममौ० चिमौधररययान

गढ़मपुकदे श्वर कया नयाम खियाररज करकदे  उसकदे  स्थयान पर शसीमदत नयरजहयासं बदेगम पत्नसी शयाहनवयाज खियासं



दनवयाससी ममौजपपुर ददलसी कया नयाम कया बतमौर पसंजसीकक त वससीयत ददनयासंक 28.07.2008 बतमौर ससं्ቅमरसीय

भयदमधर दजर हकोवम।

अमलदरयामद बयाद प्ቔयावलसी दयाधखिल दफ्तर हकोवदे।

तहससीलदयार

गढ़मपुकदे श्वर

04.08.2021”

8. Considering the finding recorded by the Tehsildar to the effect that the
registered will deed has been executed by the recorded tenure holder in
favour of respondent no.5, which has not been cancelled by any court of
law till date, as well as in view of the pendency of the Civil Suit No.89 of
2016 in respect to the will deed in question at the instance of the petitioner
himself, no interference is required in the matter.

9. The writ petition is dismissed.

10. Needless to say that the order passed in the mutation proceeding shall
not come in the way of the petitioner to establish his claim in the pending
suit before civil court in accordance with law.

Order Date :- 6.12.2023

C.Prakash

Digitally signed by :- 
CHANDRA PRAKASH 
High Court of Judicature at Allahabad


