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1. Heard Mr. Anil Srivastava, the learned Senior Counsel assisted

by Mr. Rajnish Sahai Saxena, the learned counsel for applicant and

the learned A.G.A. for State.

2. Perused the record.

3. This application for bail has been filed by applicant-Anil Kumar

seeking his enlargement on bail in Case Crime No. 171 of 2023,

under  Sections  376-D,  365  IPC and  Sections  5/6  POCSO Act,

Police  Station-Khalilabad,  District-Sant  Kabir  Nagar  during  the

pendency of trial.

4.  At the very outset,  the learned A.G.A. submits that  notice of

present  application  for  bail  has  already  been  served  upon  first

informant-opposite  party 2 on 14.10.2023.  However,  in spite  of

service of notice, no one has put in appearance on behalf of first

informant-opposite party 2 to oppose this application for bail. 

5. Record shows that in respect of an incident, which is alleged to

have occurred on 21.02.2023, a delayed FIR dated 22.02.2023 was

lodged by first informant-Arvind Kumar (father of the prosecutrix)

and was registered as Case Crime No. 171 of 2023, under Sections

376-D,  365  IPC,  Sections  3(2)(V)  &  3(2)(va)  SC/ST  Act  and

Sections 5/6 POCSO Act, Police Station-Khalilabad, District-Sant

Kabir  Nagar.  In  the  aforesaid  FIR,  2  persons  namely  (1)  Anil

Kumar  (applicant  herein)  and  Monu  have  been  nominated  as

named accused.  

6. The gravamen of the allegations made in the FIR is to the effect

that  named  accused  abducted  the  minor  daughter  of  the  first

informant i.e. the prosecutrix namely - X aged about 13 years from

her home and thereafter, deliberately dislodged her modesty.



7. After above-mentioned FIR was lodged, Investigating Officer

proceeded  with  statutory  investigation  of  concerned  case  crime

number  in  terms  of  Chapter-XII  Cr.P.C.  The  statement  of  the

prosecutrix was recorded under Section 161 Cr.P.C.  Same is on

record  at  page  33  of  the  paper  book.  The  prosecutrix  in  her

aforesaid statement has not only fully supported the FIR but also

detailed  the  manner  of  occurrence.  Subsequent  to  above,  the

prosecutrix  was requested for  her  internal  medical  examination.

The  Doctor,  who  medically  examined  the  prosecutrix,  found

following injuries on her person which clearly denote commission

of deliberate and forceful sexual assault:-

"Neha is well oriented to time place and person.

On internal  examination a  small  bruise  1 cm above Lt.  knee

secondary sexual character are well developed.

On internal examination bleeding from hymen seen a small tear

at 9 o' clock position of hymen.

X-Ray for age determination samples collected and sent for DNA

analysis."

8. As per the medical opinion, the prosecutrix is said to be aged

about 16 years. Ultimately, the statement of the prosecutrix was

recorded under Section 164 Cr.P.C. Same is on record at page 47

of the paper book. The prosecutrix in her aforesaid statement has

rejoined her previous statement under Section 161 Cr.P.C.

9. Investigating Officer further recovered the Certificate issued by

the Principal of the institution where the prosecutrix was studying.

As per the said certificate, the date of birth of the prosecutrix is

01.01.2010.  The  occurrence  giving  rise  to  present  criminal

proceedings is alleged to have occurred on 21.02.2023. As such,

the prosecutrix was aged about 11 years on the date of occurrence.

On the basis of above and other material collected by Investigating

Officer during course of investigation, he came to the conclusion

that  complicity of named accused is established in the crime in

question.  He,  accordingly,  submitted  the  charge  sheet  dated

10.03.2023  whereby  all  the  named  accused  have  been  charge

sheeted under Sections 376-D, 365 IPC and Sections 5/6 POCSO

Act.

10. At the very outset, the learned A.G.A. contends that the bail

application of co-accused Mohammad Hasan @ Monu has already

been rejected by this Court vide order dated 02.05.2023 passed in



Criminal Misc. Bail Application No. 19627 of 2023 (Mohammad

Hasan  @  Monu  Vs.  State  of  U.P.  and  3  Others).  For  ready

reference, the same is reproduced hereinunder:-

"      वररममन दमणणणक पककरर जममनर पमररनम पत,        आववदक ममहममद हसन उरर ममनन कक ओर सव
मम0 अ 0 सस0  171   सन 2023,    अनरररर धमरम 376-णड,  365,  323  भम0 दस0 वव0,  धमरम
3;2 द;  अदए 3;2 द;  टसद एस 0 सड0/एस 0 टड0     ऐकट ररम धमरम 5/6   पमकसम ऐकट,  रमनम
खलडलमबमद,              जजलम सनर कबडर नरर मम जममनर पर ममक करनव हवरम पसरमर वकयम रयम हह।

            आववदक कव ववदमन अजधवकम एवस ववदमन अपर शमसककय अजधवकम कम समनम ररम पतमवलड
  कम पररशडलन वकयम।

               आववदक कव ववदमन अजधवकम नव रकर पसरमर वकयम वक आववदक कम इस पकरर मम रलर एवस
      रजर ररडकव सव झनठम रफ समयम रयम हह,       उसनव कजरर अपरमध कमररर नहह वकयम हह,  घटनम कक
             परम सनचनम ररपमटर रमय मशववरम करकव कमरक ववलमब सव जलखमयड रयड हह जजसकम कमई

    सपषडकरर नहह वदयम रयम हह,           वमदड ममकदमम कक लड़कक एक अनय लड़कव कव समर ममटर
          समईवकल सव रयड रड ररम उससव शमरडररक ससबसध बनम रहड रड,     इसड बडच आववदक ररम

             अवनल वहमफ पहह फच रए ररम शमर वकए रब रमसव कव लमर इकटम हम रए,     वमदड ममकदमम नव रमसव कव
       लमरग कव सममनव उस लड़कव कम भरम वदयम,       घटनमसरल पर ममबमइल एवस चपपल वमलम जजसव
              पमजलस लव रयड वकनरम पमजलस नव ममबमइल कम कमल वणटवल नहह वनकलवमयम जजससव घटनम मम
      शमवमल सहड वयवक कम परम चल सकव ,         वमदड ममकदमम नव उस अनय लड़कव सव अपनड बदनममड

          हमनव कव कमरर आववदक कम रसजजशन इस मममलव मम रस सम वदयम,      वमदड ममकदमम कव धमरम 161

दस0 प 0 सस0        कव बयमन एवस पडवड़रम कव धमरम 161   व 164  दस0 प 0 सस0     कव बयमन मम कमरक
 ववरमधमभमष हह,          आववदक वनदरष हह ररम वह इस पकरर मम वद0 22-2-2023   सव कमरमरमर मम

 वनरद हह,        इसजलए आववदक कम जममनर पर छमड़ वदयम जमय।

             ववदमन अपर शमसककय अजधवकम नव आववदक कव जममनर कम पबल ववरमध कररव हहए रकर
            पसरमर वकयम वक आववदक दमरम वमदड कक अवयसक लड़कक कम अपहरर करकव उसकम

            ममरमपडटम रयम ररम अनमसनवचर जमवर कम सदसय जमनरव हहए उसकव समर सममनवहक बलमतकमर
 वकयम रयम,      जम रमभडर पकक वर कम अपरमध हह, आववदक/     अवभयमक दमरम कमररर अपरमध ससजवय

    एवस रमभडर पकक वर कम हह,        इसजलए आववदक कम जममनर पर न छमड़म जमय।

             ववदमन अपर शमसककय अजधवकम कव रकर कव पररपवपरकय मम पतमवलड पर उपलबध समकयग कव
               आधमर पर आववदक कम जममनर पर ममक वकए जमनव कम कमई औवचतय नहह हह ररम यह
       जममनर आववदन पत वनरसर वकए जमनव यमगय हह।

          रदनमसमर वमद कव रमर दमष पर वबनम कमई वटपपरड वकए हहए,     आववदक कम जममनर आववदन पत
    वनरसर वकयम जमरम हह। "

11. On the above premise, the learned A.G.A. contends that since

the  bail  application  of  co-accused  has  already  been  rejected

coupled  with  the  fact  that  applicant  along  with  co-accused

Mohammad  Hasan  @  Monu  have  been  charge  sheeted  under

Section 376-D IPC, the prosecutrix is a young girl of tender age as

she is below 16 years of age as per the date of birth recorded in the

educational record and the medical opinion, which clearly supports

the  ocular  version,  therefore,  applicant  does  not  deserve  any

indulgence by this Court. 

12. When confronted with above, the learned Senior Counsel for



applicant made a fragile attempt but could not overcome the same.

13.  Having heard,  the learned Senior Counsel  for applicant,  the

learned A.G.A. for State, upon perusal of record, evidence, nature

and gravity of offence, complicity of accused, accusations made

coupled  with  the  fact  that  the  objections  raised  by  the  learned

A.G.A. in opposition to the present application for bail could not

be dislodged by the learned counsel for applicant with reference to

the record, therefore, irrespective of the varied submissions urged

by  the  learned  counsel  for  applicant  in  support  of  the  present

application  for  bail,  but  without  making  any  comments  on  the

merits of the case, this Court does not find any good or sufficient

ground to enlarge the applicant on bail.

14. As a result, present application for bail fails and is liable to be

rejected. 

15. It is accordingly rejected.

Order Date :- 2.12.2023

Vinay

Digitally signed by :- 
VINAY KUMAR 
High Court of Judicature at Allahabad


