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1. Heard Sri S.P. Rai, Advocate assisted by Sri Mohit Kumar, learned
counsel for the petitioner, Sri N.P.Singh, learned counsel for
respondents and Sri A.K.Rai, learned Additional Chief Standing Counsel
for State perused the records available along with this writ petition as
well as written submissions filed by respective parties.

2. In order to appreciate rival submissions in brief facts of present
case are as follows:

(i) The contesting respondents no.1 to 4 have filed objections
under Section 9-A (2) of Uttar Pradesh Consolidation of Holdings Act,
1963 (hereinafter called the "Act of 1953") way back on 30.4.1998,
which was finally decided by the Consolidation Officer vide order dated
26.10.2019 and relevant part thereof is mentioned hereinafter:

"IN U&l GRT WA folfd 989 Ud Iued e &b D
3raelia td uRefiem & I8 fsay Rdarar € & faanfea smRroft
1356 ¥ 1359 %o ddb IH HHR g S smufiadl Reg TS
& & fUame (@@ & 9 oft O erenfie e A e WIel
¥ ERAR TR TG & A ST Her Wifdart & amee § ot df TS|
STt @18 Jou fafg & gt 7 =&} 81 AT WeR ™= T
7 31 S H 3ty 5w § 10 9§ & U2 N UTHT 8N 4R &
forq Sre e v fom ) €l S8 foRg A I W Rig |
UTRATR® el & BRI UTH BT AR & SADT I Dls A1&T e




21 39 UBR TS WIS BT 919 JAeTHd dRld A Io1 g3 & Nigdh
YR W S Pl AfddR(Emphasis Supplied) RIS=TT H
I el g3 fafe & 39 g Jxenfid & @ 8 b o srfrerdt §
gD TRIb A Dl TS BT N Aepren= ft & A 7T T8
g1 | O g9 H Jrdene akid | 3ifdhd A Bl JfYSRI § R

W BT Pl e T8l & 3R FRIEIR & S GIRel 89 AT © |
(Emphasis Supplied)

(i) Itis the case of petitioner that during aforesaid proceeding after
scrutinizing about title of her vendor, she purchased land in dispute on
28.1.2013 by a registered sale deed. A copy of which is not on record.
It is an admitted case that petitioner has not become a party in above
referred proceedings, despite it was pending when sale deed was

executed.

(iii) Being aggrieved by above referred order dated 26.10.2019,
vendor (Gajendra Pratap Singh) and vendee (petitioner herein) filed
two appeals before the Settlement Officer of Consolidation. The
Deputy Director of Consolidation Officer heard and rejected both the
appeals by a common order dated 18.8.2023 on different grounds.

(iv) The Appellate Authority has taken a view that the appeal filed by
Gajendra Pratap Singh (vendor) could be rejected on ground of delay
since no application for condonation of delay was filed. The order

records as follows:

" 31d: i e & fag R aufly T8 &1 ora: ot e
fg R fFed 89 a B 1"

(Emphasis Supplied)

(v) However, Appellate Authority proceeded further to discuss the
matter on merit and finally dismissed the appeal on issue of limitation

as well as on merits. The order records that:

"31q: il RIS U TUI-aN TR fARed 8 IR 8"




(Emphasis Supplied)

(vi) So far as appeal filed by the petitioner was concerned, it was
rejected on the ground of maintainability, that she had purchased land
in dispute during pendency of proceedings before the Consolidation
Officer. However, despite knowledge she has not taken any steps to

become a party therein. The order states as follows:

"Jg JMMUf 18.2.13 & IR Bt Tt off iy off wuw & fo Sw
IR0 i P Ipe<l AfEPRI TR R R ag &t
ST off g Irale dhs<t fEBRT P UITFT II5 H T&THR
99 BT T Pls AT U U a1 IR T & U8R §99 hl
P HTl $T UPR A W & fF ardfiar 391 TR0 R qyuiiy 7

&I & PHRU fSRed B St & |

(Emphasis Supplied)
(vii) In aforesaid circumstances, though the vendor has not
challenged above referred order. However, petitioner challenged
above referred order, before the Revisional Authority by way of filing a
revision petition, however it was rejected vide order dated 18.8.2023.

The order states as follows:

"Fehaal JfUDR] (JTR) &b AR Bl ATt b el I TIT
& fp ST 3TRo 8 P Ih TR | TR 999 & fov fAfeds
FREE B S wifRu off, wReq W 9 aRe o fH i@
26.10.2019 & T 3diet WRdd foham | ardiet ~amrer A
o UdY g U 397 3TRo Rig &l 3R I IRqd i &l
Ughalls Rd &V Fed a0l U9 |1l a1 fAfdad raetied @
aFl gell @l e fHid 10.11.2022 H1 3mey uiRkd ) g,
o ot oft TR 1 exda o S fafe sa ol 8t &1
R ST TR 0 [ig 6l FIRET HRed fhar ST fafee g
=R 81"

(Emphasis Supplied)

3. Learned counsel for the petitioner has submitted that she is a
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bonafide purchaser and in good faith has purchased the land in
dispute. Learned counsel has placed reliance on various judgments
passed by Supreme Court in Ram Awadh Vs. Ram Das (2008) 8
SCC 58, Khemchand Shankar Choudhary Vs. Vishnu Hari Patil
and Ors, 1983 (1) SCC 18, Ramesh Hirachand Kundanmal Vs.
Municipal Corp. of Greater Bombay, 1992 (2) SCC 254 and
Amit Kumar Shaw & Anr Vs. Farida Khatoon, 2005 (11) SCC
403.

4. Learned counsel for petitioner has submitted that petitioner has
a right to file an appeal during consolation proceedings, despite she
was not a party before the Consolidation Officer, being aggrieved by

order.

5. Learned counsel for the petitioner has placed reliance upon a
judgment passed by this Court in the case of Jagdish & Anr Vs. Dy.
Director of Consolidation & Ors, 2014 (125) RD 344 and Smt.
Lal Dei Vs. D.D.C. 2005 (98) RD 520.

6. Learned counsel for petitioner has also made submissions on
merits of case, that vendor was in possession of land in dispute on
basis of sale deed, which was executed in her favour. There were
admission of contesting respondents which goes against them as well
as has addressed on issue of estoppel. Counsel also submitted that
mere presumption of fraud would not be sufficient to prove that the

vendor was not authorised to execute sale.

7. Per contra, learned counsel for respondents has submitted that
petitioner was a subsequent purchaser and he could not get better
title than her vendor. The Consolidation Officer has returned a specific
finding that entries made in the revenue records were creation of
fraud and was rightly expunged and findings were confirmed by the

Appellate Authority as well as by Revisional Authority.
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8. Learned counsel for the respondents has also touched the
merits of the case that transfer of a property during pendency of
proceedings would hit by Section 52 of Transfer of Property Act and
vendee does not have any independent right in land until transferor
right is saved in the decree or order as well as that the transferor is
seized off with any right, title or interest in the suit property and the
order made in suit between parties are binding and transferee of such
land do not have any independent right or interest in suit land to assail

finding made in the order.

9. Learned counsel for the respondents further submitted that it is
not disputed that when property was purchased in the year 2013,
proceedings were pending before the Consolidation Officer which was
decided in the year 2019 and for a period of at least 6 vyears,
petitioner has not taken any steps to become a party. On other hand,
in civil proceedings, petitioner has filed an application for becoming a
party, therefore, despite having knowledge she opted not to become

party to the proceedings, as such she has lost right to file an appeal.

10. Heard learned counsel for parties and perused the records.

11. This Court at first instance would decide as to whether appeal
filed by the petitioner was rightly dismissed on ground of
maintainability or not as well as any effect of dismissal of vendor's
appeal and only thereafter if required, the Court would go into the

merits of case.

12.  This Court now proceeds to consider the rival submissions.

13. Considering the fact that sale deed has not been seriously
disputed at this stage, therefore, it is evident that disputed land was
purchased by petitioner in the year 2013 and in the absence of any
contrary factor, he would fall under category of a bonafide purchaser

and legal consequence of her right during proceedings would definitely
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follow.

14. Itis not in dispute that the petitioner has not tried to become a
party before the Consolidation Officer though after sale deed, matter
was pending for at least 6 years. However, it is also not under dispute
that at the stage of Consolidation Officer, her interest was taken care
of by her vendor which is evident from the fact that vendor has also
filed an appeal before the Appellate Authority though delay of few
days. The petitioner has also filed a appeal against the order passed

by Consolidation Officer.

15. As referred above, two appeals were filed, one by the vendor
and other by the vendee which were considered separately by the
Appellate Authority and both were rejected by common order dated
26.10.20109.

16. Relevant part of consideration by the Appellate Court is already
being reproduced in preceedings paragraphs. The appeal filed by the

vendor was dismissed both on delay as well as on merit.

17. The vendor has not filed any revision petition against the
dismissal of his appeal, whereas the petitioner has filed. However, in
interest of justice, this Court has to scrutinise common impugned
order including reasons given by the Appellate Authority while

rejecting appeals filed by the vendor as well as by the vendee.

18. According to records available and as mentioned in the order
passed by Appellate Authority, appeal of vendor was filed on
20.10.2019, whereas the impugned order was passed on 26.11.2019,

therefore, delay would be less than 16 or 17 days.

19. Taking note that limitation period provided under Section 11 of
the Act of 1953 is 21 days, therefore, delay of 16-17 days would not
be an extraordinary delay. The Appellate Authority has taken note that
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the appeal was not accompanied with any application for condonation

of delay.

20. I am of considered opinion that even in absence of any such
application, a short delay of 16-17 days could be condoned and
instead of non-pedantic and strict approach, Appellate Authority
ought to have taken a liberal approach. The technical approach of
Appellate Authority was not only against well established principles of
condonation of delay, but was also in teeth of judgment passed by
Supreme Court in the case of Esha Bhattacharjee Vs. Managing
Committee of Raghunathpur Nafar Academy & Ors, (2013) 12
SCC 649.

21. In the above background, it would be relevant to quote few

paragraphs of Esha Bhattacharjee (supra).

"21. From the aforesaid authorities the principles that can
broadly be culled out are:

21.1. (i) There should be a liberal, pragmatic, justice-oriented,
non-pedantic approach while dealing with an application for
condonation of delay, for the courts are not supposed to legalise
injustice but are obliged to remove injustice.

21.2. (ii) The terms "sufficient cause” should be understood in
their proper spirit, philosophy and purpose regard being had to
the fact that these terms are basically elastic and are to be
applied in proper perspective to the obtaining fact-situation.

21.3. (iii) Substantial justice being paramount and pivotal the
technical considerations should not be given undue and uncalled
for emphasis.

21.4. (iv) No presumption can be attached to deliberate
causation of delay but, gross negligence on the part of the
counsel or litigant is to be taken note of.

21.5. (v) Lack of bona fides imputable to a party seeking
condonation of delay is a significant and relevant fact.

21.6. (vi) It is to be kept in mind that adherence to strict proof
should not affect public justice and cause public mischief
because the courts are required to be vigilant so that in the
ultimate eventuate there is no real failure of justice.



21.7. (vii) The concept of liberal approach has to encapsulate
the conception of reasonableness and it cannot be allowed a
totally unfettered free play.

21.8. (viii)_There is a distinction between inordinate delay and a
delay of short duration or few days, for to the former doctrine of
prejudice is attracted whereas to the latter it may not be
attracted. That apart, the first one warrants strict approach
whereas the second calls for a liberal delineation.

21.9. (ix) The conduct, behaviour and attitude of a party
relating to its inaction or negligence are relevant factors to be
taken into consideration. It is so as the fundamental principle is
that the courts are required to weigh the scale of balance of
justice in respect of both parties and the said principle cannot
be given a total go by in the name of liberal approach.

21.10. (x) If the explanation offered is concocted or the
grounds urged in the application are fanciful, the courts should
be vigilant not to expose the other side unnecessarily to face
such a litigation.

21.11. (xi) It is to be borne in mind that no one gets away with
fraud, misrepresentation or interpolation by taking recourse to
the technicalities of law of limitation.

21.12. (xii)) The entire gamut of facts are to be carefully
scrutinised and the approach should be based on the paradigm
of judicial discretion which is founded on objective reasoning
and not on individual perception.

21.13. (xiii)) The State or a public body or an entity
representing a collective cause should be given some acceptable
latitude.”

(Emphasis Supplied)

22. As held in Esha Bhattacharjee (supra), approach of the
Appellate Authority was absolutely incorret and therefore, a legal error
was committed by him. The Appellate Authority has committed a
further legal error when it decided that appeal filed by the vendor
could be dismissed on delay, but has proceeded to consider the Appeal
on merit. The Appellate Authority has committed not only one, but two
legal errors and the impugned order could be set-aside on these error

only.
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23. Now Court proceeds to consider approach of Appellate Authority

in considering appeal filed by the vendee i.e. the petitioner herein.

24. As referred above, at this stage it could be held that the
petitioner was not a bonafide purchaser, therefore, she has a legal
right to protect her right accrued on basis of a sale deed which still
exists. Before the Appellate Authority, it was argued that since vendor
has sold land in dispute to vendee, therefore, she has no right to file
an appeal, whereas before this Court it was argued that since vendor
has not challenged the order passed in his appeal, the petitioner being
vendee could not challenge the order passed in her appeal. The

respondent nos.4 to 8 have tried to sail on two boats simultaneously.

25. The appeal of the petitioner was dismissed on ground that she
was not a party before the Consolidation Officer, however, the
Appellate Authority has skipped to consider a fact that right of the
petitioner was protected by her vendor before Consolidation Officer
who was continuously defending his title and her possession over the
land in dispute as well as that he has filed an appeal before the

Appellate Authority also.

26. The above approach of Appellate Authority is also in teeth of the
judgment passed by this Court in the case of Jagdish & Anr Vs. Dy.
Director of Consolidation & Ors, 2014 (125) RD 344. Relevant

Paragraphs of which are mentioned hereinafter:

"15. It is, therefore, clear that it has been held that to be able
to maintain an appeal, the appellant has to establish that he is

aggrieved by the order under appeal.

16. The Deputy Director of Consolidation in the impugned order

has rightly held that a person aggrieved, even if not a party to

the proceedings, has the right to maintain an appeal as noticed

in the case of Lal Dei (supra). This court has rightly held that in
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case the wordings of section 11 (1) are strictly construed, it will

lead to a very anomalous situation, enabling persons to obtain

orders in their favour without impleading necessary parties, who

would thereafter be left remediless not been able to challenge

the order by which they are aggrieved, merely on the ground

that they were not party to the proceedings."”

(Emphasis Supplied)

27.  Similarly, this Court in Smt. Lal Dei Through LRs, and others
Vs. Vs. Deputy Director of Consolidation, Varanasi and Others,
2005 SCC OnLine All 2248 has held that:

" 20. In view of the aforesaid, the main clue appears to
be that if a person is able to satisfy the Appellate Court that he
is adversely affected by the order and he under law can be said
to be aggrieved by that order then by leave of the Court appeal
can be entertained and his contention on the merits can be
examined. After this analysis if we take he view that appeal will
be not maintainable that will be too harsh and that will be in
violation of principle of natural justice. If inspite of proof of
prejudice and adverse effect from the order sought to be
challenged under appeal, the appeal is held to be not
maintainable then it may lead to very drastic results. A' obtains
order behind the back of ‘B' without impleading him and then A’
sits in safe zone after taking advantage of his fraud, if it is so
and 'B’ starts running here and there instead of direct remedy of
appeal, as it is said to be not maintainable. "B" is either to file
suit against order of  Assistant Consolidation
Officer/Consolidation Officer or to wait for notification under
section 52 U.P.C.H. Act or during continuance of Consolidation
of Holding proceedings he is to approach Civil Court, it will
remain big question. The intention of legislature cannot be
interpreted in this way. Thus, it can be safely held that if there
is an order to which a person is not party then on satisfaction of
the Court about prejudice or adverse effect on him that very
Court or if matter is taken up by way of appeal by Appellate
Court, the contention is to be examined on the merits subject to
of course proof of adverse effect and prejudice from the order

challenged.

21. In view of the analysis made above this Court is of the
considered view that as and when there is an order by the
Assistant Consolidation Officer/Consolidation Officer any person
claiming himself aggrieved on proof of prejudice and adverse
effect from the order sought to be challenged have a right to
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move that very Court or to Appellate Court and his contention
has to be examined on merits subject to recording of a findings
and the satisfaction about prejudice."”

(Emphasis Supplied)

28. Outcome of the above discussion is that

petitioner being a bonafide purchaser and though she was not a party
before the Consolidation Officer would not be estopped her to file an
appeal before the Appellate Authority under the provisions of Section

11 of the Act of 1953, being an aggrieved and interested party.

29. In view of aforesaid circumstances and discussion, the Appellate
Authority has absolutely acted contrary to law and was not justified in
rejecting both the appeals on technical grounds. The Revisional
Authority has ample and wide powers to cure legal errors committed
by lower authorities, but in present case it has failed to exercise the

same and committed a legal error also.

30. In the aforesaid circumstances, impugned orders dated
10.11.2022 and 18.8.2023, passed by the Settlement Officer of
Consolidation, Maharajganj and Deputy Director of Consolidation
respectively are set-aside and matter is remitted to the Appellate
Authority to decide both appeals on merit after hearing the parties in

accordance with law.

31. It is necessary to observe that this Court has not entered into
merits of case and parties are at liberty to raise their respective
submissions on merits. In a situation, when the vendor failed to
pursue his appeal, the Appellate Authority shall have liberty to follow
its legal consequence and shall proceed to decide the Appeal filed by
the petitioner (vendee) on merit. Appeals shall not be dismissed on

ground of delay or maintainability as the case may be.

32. Aforesaid exercise shall be concluded by the Appellate Authority

expeditiously, preferably within a period of six months from today.
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33. With the aforesaid directions and observations, this writ petition is
disposed of.

Order Date:-17.10.2023

SB

Digitally signed by :-
SANDEEP BHATTACHARYA
High Court of Judicature at Allahabad
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