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1. Heard Sri Umesh Vats, learned counsel for petitioner,
learned Standing Counsel for State and Sri R.P.S. Chauhan,
learned counsel for respondents, perused the writ petition and

short counter affidavit filed on behalf of contesting respondents.

2. This writ petition is filed by petitioner being aggrieved by
an order dated 18.07.2023 passed by Deputy Director of

Consolidation, Sambhal, whereby a reference was accepted.

3. The controversy could be narrowed down on basis of

following facts -:

a. The Assistant Consolidation Officer by an order
dated 22.04.2006 passed in a Case No. 151 under
Section 12 of U.P. Consolidation of Holdings Act, 1953
(Act of 1953) directed for mutation of name of one
Kallu on land in dispute.

b. Name of answering respondent Smt. Sarvari
Begum (respondent No.3) was mutated by an order
dated 04.02.2008 passed by Assistant Consolidation
Officer in Case No. 73 under Section 12 of Act of
1953 and accordingly name of above referred persons
were recorded in CH Form-23. It appears that Form 40
and 41 were not prepared at that time.



c.  Before finalization of consolidation operation, a
reference was prepared under Section 48(3) read with
Section 42A of Act of 1953 whereby chaks were
carved out in favour of Kallu and contesting
respondent no. 4 in regard to plot nos. 641, 641-A
and 641-B.

d. Said reference which was proposed by Assistant
Consolidation Officer on 05.01.2010, by Consolidation
Officer on 25.01.2010 and by Settlement Officer of
Consolidation on 28.01.2010 was approved by Deputy
Director of Consolidation, Moradabad vide order dated
30.01.2010. On basis of said approval, CH Form-40
and 41 of land in dispute were prepared.

e. In aforesaid circumstances, respondent no.3 filed
a restoration application on 12.01.2018 before Deputy
Director of Consolidation, Sambhal vide Reference No.
183 taking a specific averment that reference
proceedings were decided ex-parte and that location of
her chak no. 641-B was not disclosed in proceedings
and prayed that ex-parte order passed in reference
may be set aside.

f. Deputy Director of Consolidation vide order
dated 05.06.2018 allowed restoration application and
order dated 30.01.2010 was set aside and it was
directed that Consolidation Officer may send a fresh
reference.

g. In pursuance of above order, amended reference
dated 04.01.2020 was referred to Deputy Director of
Consolidation which was allowed by an order dated
31.08.2021. According to order, no objection was filed
to reference by any land-holder.

h. In aforesaid circumstances, petitioner has filed a
restoration application on 09.03.2022 against ex-parte
order dated 31.08.2021 with a direction to condone
the delay along with application to maintain status-
quo.



i. Deputy Director of Consolidation on above
referred restoration application passed an order dated
06.04.2023 whereby an ex-parte order dated
31.08.2021 was set aside and reference was put for
fresh hearing. It was held that no notice was issued to
respondents in earlier proceedings.
4. In short counter affidavit, orders dated 09.05.2023 and
08.06.2023 passed by Deputy Director of Consolidation are placed
on record that a spot inspection was conducted. It has also been
brought on record that four persons have filed their affidavit

before Revisional Authority that land was transferred to them by

petitioner himself.

5. In aforesaid circumstances, impugned order dated

18.07.2023 was passed and reference was again accepted.

6. Above order dated 18.07.2023 is impugned in this writ

petition.

7. Learned counsel for petitioner has submitted that Deputy
Director of Consolidation has erred in considering the restoration
application filed by contesting respondent No.3, which was
allowed by an order dated 05.06.2018, where an order passed on

merit was wrongly recalled.

8. Learned counsel has further submitted that said order was
in teeth of judgment of Full Bench of this Court in Smt. Shivraji
Devi and another vs. D.D.C. and others, 1997 SCC Online All
505.

9. Learned counsel has further submitted that Deputy Director
of Consolidation has erred in law by approving the amended

reference, which has caused great prejudice to him. The reliance



placed on spot inspection report, without inviting objections has

also cause great prejudice to petitioner.

10. Learned counsel has further submitted that restoration
application filed by respondents was barred since Notification

under Section 52 has already been notified.

11. Learned counsel for respondents has opposed above
submissions. He has submitted that in earlier round, Deputy
Director of Consolidation has approved the reference by an
unreasoned order dated 30.01.2010 and since it was an ex-parte
order, therefore, on a restoration application filed by respondents,

it was set aside and was directed to submit a fresh report.

12. Learned counsel has further submitted that fresh reference
was submitted which was rightly approved by Deputy Director of
Consolidation in first round as well as after restoration
application of petitioner was allowed, it was reheard and was

rightly again approved by impugned order.

13. Learned counsel has lastly submitted that there was no error

which requires interference by this Court with impugned order.
14. Heard learned counsel for parties and perused the record.

15. In order to appreciate rival submissions, I have carefully
perused various orders passed in present proceedings. Restoration
application filed by petitioner as well as contesting respondents
on different stages were allowed. Order passed by Deputy
Director of Consolidation on restoration application filed by
respondent no.4 whereby it was directed to submit a fresh
reference was not challenged at the instance of petitioner,

therefore, it has attained finality.



16. In pursuance of above order, a new reference was prepared
and submitted before Deputy Director of Consolidation which was
allowed, however, on a restoration application, order was
recalled and both parties were heard on reference and finally, by

the impugned order, reference was allowed.

17. In these circumstances, Court is of considered view that
there was no procedural error in entire proceedings. Now the
issue involved for consideration is that whether impugned order

was passed rightly on merit.

18. In order to consider above issue, I have carefully perused
the impugned order. The order indicates that it was passed after
hearing both parties as well as perusal of record available with
restoration application. Impugned order also indicates that in
present case, Deputy Director of Consolidation has inspected land
in dispute and villagers’ statement were taken into consideration.

Relevant part of order is quoted below -:

«TqEE § P TRAG FH T el Ho R¥/3/0.940, R8//0.800
P I fBar BT 9.940 Bo @B 9/ A B YA TEYEH IF
ToiR & I ot feAifhd ¢.92.20009 & GRT T & & o ad
AR BT A TER—IPH Thac! AfTBRT & ae Ho 93 3T
feiP ¥.2.200¢ & NI fhAT T B TER—IPH dPhac! ASHNT &
e f&Hi® ¢.2.200¢ & UM H T M H T URE
ST 81 el Ho R¥/3/0.940 Bo P I AT T Ho Yoo g
800/932¢ & & el o yoo H W &b PR T &l 3R
@I Ml & dAT el Ho $o0o/93¢ U & 3R er &1 IH
SR geti Pt IR § TeT TRRT 800,800/933¢ B ¥AA
foRteror o TRIT| el WY Boo Wi UR Wl UST ® dofl el
T %¥00/933% SN TSl HeAT Yoo & Uiy ufdy flem d &
SOb BB IFT R Hib R Ues HBH/IMEE! s+ 81 FAA )
TH & Y ARl & GRI §aRT TR fb el §ee
800/93%¢ P YA Wged & gRI 01 M & I & 3=
KA Bl = & 3R TP GRI Hih R HbH s ol I &1 39
Ty H Y UF 3fetl IR, Y1 YA AR, 37El g3 SR, TRIE
g3 hR! aRi I dedl & GRT A9 U3 URgd ax $HUF bt




g f qRET M Wven Qy/3 fONIe FET el W 800/93%€
g ol uft fRem & B, 39 e it Y @l ENged 7 8 T §
dl 3% GRT APGH o1 o T Bl JCged g7 ™R & SR
MUY UF TR PR B fHaT g A9ABdt I ISP Aol Brge™
9F 9hYe I FeEReR! & Td Y § GRET el ST R/
fORTpT AT el TAT 3%% Whal o.800 §T & IS Tl Tha=<
UfhdT & gere g1 GRIAT ST ST R8/3 AT 0.9Yo go e
I 3T Qo UHT T g dUT |RUT el Aq9Udhdl 9 IHD
AT BT TYh AP TT - §£89 I & (ORIl AT JIHH e
TAT oo Td 800/1326 & &l MU thifel & WH g Mer
AT §8/3 I DY IR Y Y BT §9M71 et TRa< gt Arer
3ctl & ual H f&HI® ¢.9R.2000 BT fhaT & A § 98 AR
IS 9 WA 81 WRGEH 9 el ST {8/3 a1 el |l
¥00/93¢ @ fIpd X, ABH M & ol =T IR Al
hedl] DYDY HhIH o] ﬁ'gf ‘Pff %l CISH(\M TR R IME] ]
¥00 g 800/933€ & ¥y R &l Tt YA P e Ryt
BT Ufd WNEM GRT WRga dHl ' SEH ol Mer S
800/933¢ H Hidh W GG BHI ST T &l TE B fh
TERS  gdha<l  fOPHRI & 3Mey fiHid  0%.09.2030 @I
EEdIER o) T € 39 e &l FRARu 2g UG fhar i g
e g Ih A1edl & el U I R 39 I Bl e’
SRI fAi® 39.0¢.2039 Pl Hel WoR fHan T &1 gd gikg
3MeYT feAi® 39.0¢.2039 P IAYMET RaT TS Fq 817

(Emphasis Supplied)

19. It is also relevant to point out that in a case of procedural
error i.e. if one of parties was not heard, Authority concerned

could recall its order being procedural error.

20. From above referred order, spot inspection was conducted
and report was prepared on which rival parties have put their

signatures and none of parties had filed any objection to it.

21. 1 find merit in argument of learned counsel for respondent
that since proceedings were continuing even after earlier order
was recalled and matter was put up for hearing, therefore, there
would not be any bar under Section 52 of Act of 1953 and that

Authorities could have exercised power under Section 42-A of Act



of 1953, therefore, in this regard there would be no irregularity

in impugned order.

22. The impugned order reveals that Deputy Director of
Consolidation has only on basis of spot inspection has accepted
the amended reference and placed reliance on a measurement
report submitted by respondents without granting any opportunity
to petitioner to confront it. Therefore, Court is of considered
opinion that impugned order was passed without giving
opportunity to petitioner to place objection to the reports placed
on record by respondents, which is an illegality, which goes to

root of the case.

23. 1 am also of considered opinion that respective arguments
have not been noted in impugned order and Revisional Authority
has proceeded the case only on basis of reports considering it to
be uncontroverted whereas it is specific contention of petitioner
before this Court that they have right to controvert despite it was
signed. Merely putting signatures on report does not estop the

petitioner to oppose it.

24. In view of above discussion, this Court is of considered
opinion that Deputy Director of Consolidation has committed an
error, therefore, it is a fit case where this Court may exercise

powers granted in writ jurisdiction.

25. Hence, impugned order is set aside and matter is remitted
back to Deputy Director of Consolidation for fresh consideration.
Parties are at liberty to file objections to reports as well as to file
written submissions as well as to raise oral submissions thereof.
The Deputy Director of Consolidation will pass a reasoned order
after considering submissions of rival parties in accordance with

law expeditiously, preferably within a period of six months.



26. Writ petition stands disposed of.

Order Date :- October 19, 2023
Nirmal Sinha

[Saurabh Shyam Shamshery, J.]
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