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Hon'ble Saurabh Shyam Shamshery.J.

1.  Heard Sri Surendra Nath Chauhan, learned counsel for petitioner, Sri
Anshu Chaudhary, learned counsel for contesting respondent and learned

Standing Counsel for State.

2. The present case is arising out of a proceeding under Section 12 of
U.P. Consolidation of Holdings Act, 1953. In first round of litigation, the
Consolidation Officer decided it by an order dated 20.07.1979, however, an
appeal thereof was allowed and matter was remitted back to the

Consolidation Officer to decide it afresh.

3. Subsequently, the Consolidation Officer on basis of rival pleadings,

framed following three issues :-

“1. 7 gieft 8T A% PT TSHT T ITRIEBIS &°

2. 7 GNT EINT Jad & IR ST a1 &7
3. F7 9o & fAar &1 77 Saiev 8?7

4.  The Consolidation Officer after considering rival documents as well
as statements of witnesses on record held that petitioner (Chauthi) was son
of Jawahir and was not son of Heera as alleged by him and that registered

Will dated 26.06.1976 executed by Heera in favour of his real brother



Ghoora was considered to be proved in accordance with law. The relevant

part of order is mentioned hereinafter :-

“gteft BT BT & [ a8 TTaIEY BT oTSDT T8l & §lod ENT BT TSI 81 TH

GrE o I g, $Ig, 9% Gl T g2 BRI & GO FAeTar el
g GRAR RSI¥ev @1 TdeT QTGS 1547 &1 1l &7 J8 o1 &9 & a5 g-7 GIRT
[AET foIveS aeigarT &id 26.06.76 134T e aie 781 &1 aieft 7
ST GRGTR JISIeN  Fagral Gl Bl 7T JTEer 17 & 395 Il afeedd
EINT 3ifrr 81 el GIRT I Q1fEST Fepet dre Bl & oIl JebeHT g Yget | FoT
V&7 &1 %7 7 ot uRGR ¥foive q1faer faar & St i 09.01.77 &7 GITet & el
TAGIHT Gl 4l STRIST 157 & GRT §INT TGt gRr GRAR Jfoivey | ol el
GRT FEIIONT o1 & Fiefl i aleaaa Sranfex sifed &1 @iell 7 JfAaT da 3w
31397 &1 grEge o1 qTREeT 137 &1 Tl @1 I8 i & & & a8 9gl ferear
781 o1 o 3 H 36D 777 Bl Teid e & Si9id gRT GINT Qe gl dl
gL, SHd 997 & THT bl &/ I THI I8 [dare Yl 78 91 7 a 35D
P Frrgr oft STIAY gieft &t Terd! .. &7 I1 & BN B 7Y & Fel
Sod1/ g It gieft Sgs ¥ 39T Pl GSI-Ieidr d wIER &l @ aed
fourar & fover $ig Siifacd 781 81 & T71 T N & 8T qheH]
To- 335 5l TEWicl I H gerr &7, 3 greft 7 St Qe 15T o,
[SNgh1 Thed G- & V% G QI bl T 81 Sh Fbel H Hi gleft 1 e
A9 3ifbd Tel &1 Sied &+ § UF1 orial & 1 Fiell 7 & 99 forer el
399 UDR 39 GheH 4 717 G 85 0 %9 o & Y& dl I8 & a1 &N 7
RISIeCS JHITTTTHI GRT & 8 3 FEIIIGT [T o el ST I gl &y
PI TSP & I 9TqlieY PI Il I8 §Id ¥9E &l Sl & & 8T 7 eI
REHIFER fele@r ot 3= Sral @l s 3ref 98] %8 Sirdrl el ae @iell @
Fleedd @ T H 3915 & T 39 T 5 I &l GINT o ol wreg g
Ifierg Feqgd 3 72 & 9! @ & I8 FUE & VeI 8 [ g & avh o
SIGeT Tl Sl H1eY 98 Geel @ & aor F1ef & g997 | A1 Hefdd
& Terr giefl 1 avw O Ivga SBed [ed §9 J89 §15 & IT GHSH] IR
& & o7 ¥ WRINTT T&l 1357 ST i) Tl @ STTER ¥ JE T9E g Tif9d &
13 greft STarfer @1 & FS@ & T 397 1% H FHfd & AlTd 7 &Y T8




3T afeeda ENT 3ifd BT B HANT [T 81 39 HBR IWT 98 b
Sifeahral bl GG 89 T GAEet! 3 A T q S d1sgr
& guf gctierd & IURIT H S 7Y R GgEdl g [ &kl 7 foves
THIITTE] 1871 26.06.76 [FTHFHER U9 E&r41fdd 99 & GRT 39+ T 4T
& 9§ 4 39D HIryd G PN TR 17 G FEHTEaR g
~IRITTY 4 IAET & TAIETT d SRad THIBT TANT BT FIIH RPN GI19d )
PRI T &1 N TETT 7 3 ~IRer J &4 357 15 gieft, Siarfev @t
TSHT TEl Ficd ERT BT TSHT & ST T Berdey &~ H 39T GIRT
e a1 4 ¥ Fiell b qieadd Tane] Jiad 171 FHIAY 3Hd T HeT
GY %I T8 13T ST G| JATTT eI = 6 ~IR—TT H TR 3 TR
P FIT 8] [T & 1 Fleft Sianfev @1 s & 7 a5 8T P11 GAIGed] @
Trguf Treal & qRUET # I8 o wifda & 1 gteft sranfavy @ & aear 81 39

TR SITE aHIga=T4T 13719 26.06.76 @ STTER GX &INT T &7 PIg1 q

SRS TN, e #7918 57 & dgdr’ diFl qre fi= o fd 71 "

(Emphasis supplied)

5. Petitioner, being aggrieved, filed an appeal which was rejected by an
order dated 21.6.1997 passed by the Settlement Officer of Consolidation and

relevant part thereof is mentioned hereinafter:-

“gFTGet! & IqcTiT H T8 TUE & [ guT 7 37U e H 3NIT et
VOINCS aHITaTET Q918 26.06.76 JTfET 5T & Sif ENT T dereq gRT
gNT U7 §c7ed & G&T H [olear T &1 §9 aEIaa-rHT & §1GaT @ Talg T
T @Y TUT F&F7 T THIITAT & @d DT TaNT GT @RI Tl
FE7 J THITTTHT & AGF T THIDT TAI 4 GTAT 1G98 BT 1§97 By
T &1 IoNCE FHIITTrE R91d 26.06.76 R 68 W& U &
SIFIR [FIHFER FIfed IR 71 &1 4 g¥T & 19817 3I1e8adl & 39 ab &
TE7d & 13 IR ¥foves adfiaa=rar aifdd & sl 3 7 a1 a7 BiE
7% & 78l &1 wHEae! | g8 qiied & 1 8INT 7 Ifoves aHIgaTrEr g7 @& 98
H fieqr foraal TIfea FRIT T & 37 37 qidl 3T DI 37 T8l I8 il
81 I12 78 77 o faar S 1@ gieft ENr & Ise & o 1 37 fagrT
SHfeahT GRT TP 197 577 8T & 3i PE] T 35 Hiplad SaNIEdre) @ Ied
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THIT BT B AT T8 907 Tl 81 AT gl aHITAH FTRAIR) G
g 151 71 & 3R I THITHHT Bl JHeAr< GRI Jar Ay H
doi~1 8] 137 7 & 3Id: I T H7H &I DIg PRV 78] &1 138 apa<]
SITEBN 7 THITAHT & YR G¥ I g1 Y7 35759 Dl &I]T g7 §959 &
YT G¥ qIRY F191 & J8 Wel & 394 1wl GRadT Bl 3aegddr T8l &1
319 PRI & I &1

377: 3T @IRST &1 Sirclt 81 gIe 3HcieNTHT TiEeT Swav 811"
(Emphasis supplied)

6. The revision petition thereof was rejected by the Revisional Authority
vide order dated 23.01.2014, and relevant part thereof is mentioned

hereinafter :-

“FHIYEI FINT [eifede @eb STREeT 1357 77T &1 G faare 917 I8 & 1 arelt
EINT T 7 & 37207 STaTle] BT/ TENT 1975 I8 & 135 31 &7 7 379 g T
P WoNCS JHIITET [Ferfad fbar &1

gFEe S G918 Tegd [d T & oreH Treiad Qe _al
Slodlo g1fEer éi T & ToT 4t T I, HYHIEA® @ Slodlo Ioiwey
& 1Y T PR ITPI AT PRIAT 1 & fordH 9 %Y & Fief & far &1
M TaTER 3ifd &) I8 T Od] P Téd & [obd [a%g 3 DI
WI&Y garacl GY JYeTse] T8l &1 g¥T T [Ieaneere] =t d Ta dH
FT19 T12fl EINT- 198 (4) & STIT TP qre T 137 77 T 9! Fabe]
&1 03.03.86 7 TR79 Gexiciark @l IR a7 17.04.86 & ¥ & f&
gieft @& fAar &1 T STaIfeN &1 S¥ FPR TEwdier 4 20 T T 7] HRT o
HI8d qer arel gig 8T g9 giedl FoTo-335 EINT @1 1T [eTd
21.07.76 @I §3T & IS4l Febet GIfel @bl Rl & SR [ovrH &IRT 7 &g
gleft I STaIEy FT g7 &7 Iar &1 P H fOar s9e ST g7 B 1a
SN B GF F FArRTT

Rt dteft d1 v & S T1ed qega 1 T & d IR arég
goeH & N AT 132 T & S STvaraT & IR Wred Jaed & qd &
&1 H9d g7 JHI dl J8l & [ ¥ SN Vb 3~ b H Fiefl bl ordiiey




PI Y9 Ped & 3% JE 417 (P ¥994 §7 & o arey SfEHaq &
=TI PR a1 SIrF @i T fOar 3797 g7 @l GEryd | SRBR
T&T YT §9 HPR T & 1 Fiedl k1 & g7 78 o, 3fdg 7 faar Fr
T TATER &T1 I [§ogRT @l SGRUT i1 @& @Il AP 66 U qefl gF
ERT @7 T 3ifaT & Terg ST T Y ITT GVEYT THIT GYEYT & IGRU
G+l @ @IaT HI1d 116 G% TN GIIGRI & 7747 37dd & o+ arefl g7
STafe}y P A 3ifbd &1 I GReNT GHI GReNT b IGeU Gal! Rad
17.12.13 @1 & Sl YabeH a1 @Al &1 [y I8 & 3 [ae] e 1T PIg
Y 3foid @v & 359 & [ Seards 3ear 3iHerd 5 39+ fAdr &1
T F 3iIY foivg 37 & dl S0 3% [9gcd 781 decrl/ J&] 48 9 §<7
H1&Y ¥9% BINT &1 g8 &1 & [oreH e giefl @l 391 §F PR & 8]
far &1

el T HITTH BT FY & aHIaTET Goigd & 3R T8 FHD
GaE IS T8l §IIT & ISIe%l I8 ¥ 8l 1 &INT 7 379 9Ig g5 & g o
T 7 fAEr & O R 7 aefigaEr ot 3ihgd e § o
quicGrIT FETOT &1 89 TE¢ H [RIRriaed gIeT &1 it 3Ro3o 1998 o
390 @ aweT I ¥ M T8l &kl &1 3 FEEID I DR
qHa<] & R H EETET P BIF aegnd TAld T8 st 81 TR
JTEIT & v 52 o e &1

(Emphasis supplied)

7.  Learned counsel for petitioner has submitted that documentary
evidences submitted on behalf of petitioner that he was son of Heera were
not considered in its correct perspective and all three authorities have
wrongly placed reliance on documentary evidence submitted on behalf of

respondents.

8. Learned counsel further submitted that relevant aspect of case that
executor of Will was not empowered to execute it since that he was not
owner of land in dispute, was not taken note of. That the Appellate Authority

as well as Revisional Authority has merely upheld findings returned by the



Consolidation Officer without even referring grounds taken by petitioner in

appeal as well as in revision.

9. Learned counsel has referred documentary evidence and part of

statement of witnesses examined on his behalf.

10. Per contra, learned counsel for contesting respondents has submitted
that since all three authorities have returned concurrent findings against
petitioner, therefore, this Court may interfere only when findings returned by
all three authorities are perverse or beyond jurisdiction but both factors are

absent in present case.

11. Learned counsel further submitted that documentary evidences
submitted by respondents were more reliable and, therefore, they were
rightly considered and accepted by all three authorities. He further submitted
that a registered Will was duly proved in accordance with provisions of the

Indian Evidence Act, 1872.
12. Heard counsel for parties and perused the record.

13. In the above factual and legal background that all three authorities
under U.P. Consolidation of Holdings Act have returned concurrent findings
against petitioner, therefore, in view judgment passed by Supreme Court in
the case of Krishnanand (Dead) through legal representatives and others
Vs. Deputy Director of Consolidation and others, (2015) 1 SCC 553, this
Court could interfere with it only when findings are perverse or passed
beyond jurisdiction. The relevant part of Krishnanand (Dead) through

legal representatives and others (supra) is reproduced hereinafter:-

"12. The High Court has committed an error in reversing the findings of
fact arrived at by the authorities below in coming to the conclusion that
there was a partition. No doubt, the High Court did so in exercise of its
jurisdiction under Article 226 of the Constitution. It is a settled law that
such a jurisdiction cannot be exercised for reappreciating the evidence
and arrival of findings of facts unless the authority which passed the
impugned order does not have jurisdiction to render the finding or has
acted in excess of its jurisdiction or the finding is patently perverse. In the
present case, though the High Court reversed the concurrent findings of
the authorities below and came to the opposite conclusion on matter of
facts, the High Court did not do so on the ground that the authorities




below acted in excess of their jurisdiction or without jurisdiction or that
the finding is vitiated by perversity.

13. We are of the view that the High Court ought not to have entered into
reappreciation of evidence and reversed the findings of fact arrived at by
the three authorities below, especially since the authorities had neither
exceeded their jurisdiction nor acted perversely. The High Court has
nowhere stated that it was of the view that there is any perversity, much
less the High Court failed to demonstrate any such circumstances."

(Emphasis Supplied)

14. I have carefully perused the impugned orders and as referred above,
the Consolidation Officer has considered rival submissions on ‘facts as well
as on law’ to decide three issues referred above. The petitioner, in order to
substantiate his case that he is son of Heera, has recorded statements of
‘Dukhanti, Jhangtu, Shiv and of himself as well as submitted documentary
evidences such as a copy of Family Register and a copy of Voter List

wherein name of his father was shown as Heera.

15. Per contra, contesting respondents have submitted documentary
evidence in support of their submission that petitioner was son of Jawahir
such as transfer certificate issued from the school where petitioner studied,

duly proved by Principal of school.

16. A copy of order dated 17.4.1986 passed in a case filed under Section
194 of Uttar Pradesh Zamindari Abolition and Land Reforms Act, 1950
wherein the ‘Pradhan’ of Gram Sabha has mentioned that father of petitioner
was Jawahir was also placed on record. The Consolidation Officer has
recorded statements of scriber and witnesses to Will and a reasoned finding

was returned that registered Will was held to be proved.

17. In order to consider the rival submission on first issue whether
petitioner was son of Heera or Jawahir, I have carefully perused the findings
returned by all three authorities which are produced in preceding paragraphs.
The authorities have placed more reliance on a transfer certificate of
petitioner duly issued by school and which was proved by statement of
Principal of concerned school. Such document could not be doubted since it

was an old document when no circumstances exists to record a wrong



parentage. It would also be relevant that Heera in other proceeding has
denied that petitioner was his son and said document was placed on record.

There was ground for a father to deny that petitioner was not his son.

18. So far as contention of petitioner that he is uneducated person would
not be sufficient to make doubt on transfer certificate and petitioner has also
not come up with any documentary evidence which could contradict said
document. In addition to above document, there are orders of the Court and
statement of ‘Pradhan’ also recorded in other proceedings that petitioner was

son of Jawahir and was not son of Heera.

19. The petitioner has placed reliance on a copy of Family Register and a
Voter List but as recorded by the Consolidation Officer, it was issued on
09.01.1977 i.e. at a belated stage without any support of its basis and,
therefore, it might be a newly created document and has held in case of
Sanjeev Kumar Gupta Vs. State of U.P, (2019) 12 SCC 370, an
educational document would be considered to be more reliable document. In
these circumstances, statement of witnesses would have lesser evidentiary
value, therefore, I do not find that there was any perversity in findings

returned by all three authorities on this issue.

20. Counsel for petitioner has not seriously disputed execution of Will and
that it was not proved in accordance with law as specifically held by the
Consolidation Officer and further upheld by Appellate as well as Revisional
Authority also that Will was duly proved by its scriber and its attesting
witnesses. Heera has executed his Will to his real brother Ghoora. An
attempt was made that Heera was not competent to execute the Will since he
was not bhumidhar of chak allotted to him on the date of execution of Will,
however, it would also not have any effect since petitioner has failed to

prove that he was son of Heera.

21. However, since all the materials were considered by three authorities
and no suspicious circumstances has been brought on record to doubt Will as
well as that issue raised in regard to competence of executor of Will does not
appears to be sufficient since proceedings were initiated for Bhumidhari

Sanad, therefore, it would not be a sufficient ground that Will suffered with

8



suspicious circumstances. In this regard, few paragraph of a judgment
passed by Supreme Court in case of Raj Kumari and Others Vs. Surinder

Pal Sharma, (2021) 14 SCC 500 would be relevant :-

“14. Sections 68 and 71 of the Evidence Act, which relate to proof of
documents required by law to be attested, read as under:

“68. Proof of execution of document required by law to be attested.
—If a document is required by law to be attested, it shall not be used
as evidence until one attesting witness at least has been called for
the purpose of proving its execution, if there be an attesting witness
alive, and subject to the process of the Court and capable of giving
evidence: Provided that it shall not be necessary to call an attesting
witness in proof of the execution of any document, not being a will,
which has been registered in accordance with the provisions of the
Indian Registration Act, 1908 (16 of 1908), unless its execution by
the person by whom it purports to have been executed is specifically
denied.

SRk ok

71. Proof when attesting witness denies the execution.—If the attesting
witness denies or does not recollect the execution of the document, its
execution may be proved by other evidence.”

XXX
XXX

16. After referring to H. Venkatachala Iyengar (supra), this Court in
Jaswant Kaur (supra) had laid down the following propositions of law:

“10.....(1) Stated generally, a will has to be proved like any other
document, the test to be applied being the usual test of the
satisfaction of the prudent mind in such matters. As in the case of
proof of other documents, so in the case of proof of wills, one cannot
insist on proof with mathematical certainty.

(2) Since Section 63 of the Succession Act requires a will to be
attested, it cannot be used as evidence until, as required by Section
68 of the Evidence Act, one attesting witness at least has been called
for the purpose of proving its execution, if there be an attesting
witness alive, and subject to the process of the court and capable of
giving evidence.

(3) Unlike other documents, the will speaks from the death of the
testator and therefore the maker of the will is never available for
deposing as to the circumstances in which the will came to be
executed. This aspect introduces an element of solemnity in the
decision of the question whether the document propounded is proved
to be the last will and testament of the testator. Normally, the onus
which lies on the propounder can be taken to be discharged on proof
of the essential facts which go into the making of the will.

(4) Cases in which the execution of the will is surrounded by
suspicious circumstances stand on a different footing. A shaky



signature, a feeble mind, an unfair and unjust disposition of
property, the propounder himself taking a leading part in the making
of the will under which he receives a substantial benefit and such
other circumstances raise suspicion about the execution of the will.
That suspicion cannot be removed by the mere assertion of the
propounder that the will bears the signature of the testator or that
the testator was in a sound and disposing state of mind and memory
at the time when the will was made, or that those like the wife and
children of the testator who would normally receive their due share
in his estate were disinherited because the testator might have had
his own reasons for excluding them. The presence of suspicious
circumstances makes the initial onus heavier and therefore, in cases
where the circumstances attendant upon the execution of the will
excite the suspicion of the court, the propounder must remove all
legitimate suspicions before the document can be accepted as the
last will of the testator.

(5) It is in connection with wills, the execution of which is
surrounded by suspicious circumstances that the test of satisfaction
of the judicial conscience has been evolved. That test emphasises
that in determining the question as to whether an instrument
produced before the court is the last will of the testator, the court is
called upon to decide a solemn question and by reason of suspicious
circumstances the court has to be satisfied fully that the will has
been validly executed by the testator.

(6) If a caveator alleges fraud, undue influence, coercion, etc. in
regard to the execution of the will, such pleas have to be proved by
him, but even in the absence of such pleas, the very circumstances
surrounding the execution of the will may raise a doubt as to
whether the testator was acting of his own free will. And then it is a
part of the initial onus of the propounder to remove all reasonable
doubts in the matter.”

(Emphasis supplied)
22. In view of above discussion, no circumstances exist which could make

the Will surrounded by any suspicious circumstances.

23.  In the aforesaid circumstances, I do not find any ground to interfere

with impugned order. Accordingly, this writ petition is dismissed.

Order Date :- 22.11.2023
P. Pandey

[Saurabh Shyam Shamshery, J]
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Digitally signed by :-
PUSHPENDRA PANDEY
High Court of Judicature at Allahabad
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