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1. Heard Sri Anoop Trivedi, learned Senior Advocate assisted by
Sri Vibhu Rai, learned counsel for the petitioner and learned Standing

Counsel for the State respondents.

2. Petitioner, who is holding the position of Deputy
Superintendent of Police, is aggrieved by the order dated 3rd April,
2023, whereby departmental proceeding has been instituted by the
State Government under Rule 7 of the U.P. Government Servant
(Discipline and Appeal) Rules, 1999 (hereinafter referred to as Rules,
1999") contemplating an inquiry and so the chargesheet was issued on
3rd April, 2023. A further prayer has been made to promote him as
Additional Superintendent of Police w.e.f. 13th January, 2023 with all
consequential benefits. By the order dated 3rd April, 2023 while
contemplating an inquiry, petitioner was also suspended, however,
later on vide order dated 11th August, 2023 he has been reinstated

revoking the suspension order.

3. There is a chequered history of this case, as not only
controversy has traveled to U.P. Public Service Tribunal, Lucknow but

also previously to this Court as well.

4.  Briefly stated facts of the case are that petitioner, who was
earlier investigating officer in connection with criminal case arising

out of Case Crime No.- 213-C of 2016 under Sections 342, 376-D of



[.P.C. and Section 3(2)5 of SC/ ST Act prepared a closure report No.-
68 of 2016 dated 13th September, 2015, however, under the order of
Deputy Director General of Police, Moradabad Region, the matter was
directed to be investigated afresh by the Circle Officer Mr. Om Pal
Singh, district- Amroha, who submitted the chargesheet finding the
evidence to be cogent and convincing, on 25th November, 2016
bearing chargesheet No.- 214. Resultantly, trial was started in
connection with said case crime number being Sessions Trial No.-
1164 of 2017, however, it finally ended in the acquittal of the accused
persons under the judgment and order of the Special Judge SC/ ST
(PA) Act, Moradabad dated 5th August, 2021 returning a specific
finding to the effect that prosecution failed to establish commission of

the crime.

5. In the meanwhile, petitioner was served with a show cause
notice on 26th March, 2018; as to why under Rule 3(1) read with Rule
10 of Rules, 1999 an adverse entry of ‘CENSURE’ may not be
awarded for casually conducting the investigation in the aforesaid case
crime number in which subsequently another investigating officer has
submitted chargsesheet. Petitioner did submit his reply to the show
cause notice on 27th July, 2018 and thereafter vide order dated 20th
July, 2018 petitioner was awarded with the adverse entry of censure.
This order passed in proceedings drawn under Rule 3(1) read with
Rule 10 of Rules, 1999 came to be challenged by the petitioner before
the U.P. State Public Service Tribunal, Lucknow vide Claim Petition
No.- 1868 of 2018 and the Tribunal having returned a finding that
petitioner’s representation made in reply to the show cause notice was
required to be considered by the disciplinary authority, was allowed
the claim petition was allowed setting aside the order of a minor

penalty of censure, dated 20" July, 2017(2018) but at the same time
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giving this liberty to the respondent establishment to proceed a fresh,
if so desired, after receiving representation from the petitioner in the

matter.

6. Instead of passing any order otherwise to initiate any
proceeding for major penalty the disciplinary authority, namely, the
State proceeded to reinitiate the proceedings for penalty of ‘censure’
by issuing show cause notice afresh on 11" July, 2019. Petitioner
again submitted reply his on 5™ November, 2019 asking the
respondent to drop the proceedings accepting the explanation offered

by him.

7. In the meanwhile, while matter remained pending with the
respondents, the Departmental Promotion Committee was organized to
consider the promotion of the officers of batch of the petitioner taking
recourse to the seal cover procedure in respect of the petitioner. This
information was received under the Right to Information Act, 2005
furnished by the Section Office vide its letter dated 11™ November,
2022. On 3™ November, 2022 petitioner was suspended in
contemplation of an inquiry under Rule 4 read with 7 of Rules, 1999
for major penalty, referring to those very allegations to be reduced into
charges that were made to initiate departmental proceedings. Show
cause notice earlier issued to the petitioner on 16™ March, 2018
exercising power under Rule 3(1) read with Rule 10 of Rules, 1999. It
is worth interesting to notice that this 3™ November, 2022 order was
passed after the Trial Court had acquitted the accused person in
session trial on 5™ November, 2021. The petitioner, therefore,
questioned this order of 3™ November, 2022 by means of writ petition
being Writ — A No.- 19346 of 2022 and the Court found that there was

nothing recorded as to be suggestive of the allegations levelled were to
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be so serious that it would have warranted major penalty. The court
further recorded a finding that ‘from the pleadings on record nothing
can be deciphered, so as to, enable the Government to form an
opinion that the allegations levelled against the petitioner would
warrant major penalty’ and accordingly, the court set aside the
suspension order dated 3™ November, 2022 by returning following

finding:-

“I have gone through the judgment of the trial court which acquits the
accused on the basis of the statements of the prosecutrix and there is
nothing on record to came to the conclusion that the trial come to an
end because of faulty investigation. That being the case, prima facie,
there is no material to enable the Government to form an opinion or to
came to the conclusion that the allegations are serious enough to
warrant a major penalty to the petitioner which is a sine qua non in
terms first proviso to Rule 4(1) of the 1999 Rules.

Thus the suspension order dated 03.11.2022 (Annexure-1) is set aside.

As there is no challenges to the subsequent disciplinary proceedings in
pursuance to the new charge sheet which is prepared against the
petitioner but is pending for approval before the State Government (as
argued by the Standing Counsel), I am not going into the said issue in
the present petition.”

8. Against this order special appeal was filed by the State of Uttar
Pradesh which was dismissed as withdrawn on 30" May, 2023 being
Special Appeal Defective No.- 334 of 20232. It appears that on
account of a window that remained opened for the respondent in the
order dated 7™ December, 2022 by this Court as there was no
challenge to the subsequent proceedings pursuant to the new
chargesheet dated 3™ April, 2023 and the order contemplating the said
inquiry dated 3" April, 2023, the respondents proceeded to conduct
enquiry for major penalty and therefore, being left with no option,
petitioner had to challenge these orders and the chargesheet before this

Court and hence this petition.
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0. The argument advanced by learned counsel for the petitioner is
that once the proceedings were drawn for minor punishment under
Rule 3(1) read with Rule 10 of Rules, 1999 and penalty was imposed
which was set aside by the Public Services Tribunal with an order of
remand to pass order afresh after inviting representation from the
petitioner, if it so wished/ desired and the fact that the show cause
notice was issued to the petitioner on 17" July, 2019 for ‘censure’ to
which petitioner did submit reply on 5" November, 2019, it was not
open for the respondents to suspend the petitioner and to initiate the
proceedings this time under Rule 4 and in contemplation of
departmental proceeding for major penalty under Rule 7 of Rules,
1999. 1t is argued that allegations since were the same, this time by
passing an order on 3™ November, 2022 placing the petitioner under
suspension as were levelled against him in the initial show cause
notice issued to him in proceedings drawn under Rule 3(1) read with
Rule 10 of Rules, 1999 on 26™ March, 2018, it all amounted to review
of the decision earlier taken by the disciplinary authority, which was
not permissible in law. It is argued that Tribunal had quashed the order
of minor penalty of ‘censure’ with a liberty that if department so
desired it might invite representation from petitioner and pass orders,
so the scope under the order of Tribunal was limited to the extent that
the proceedings under Rule 3(1) read with Rule 10 of Rules, 1999
would be re-initiated by inviting representation but under no
circumstances the respondents could take liberty as if were directed, to
hold proceedings for major penalty by placing petitioner under

suspension under Rule 4 read with Rule 7 of Rules, 1999.

10. Learned counsel for the petitioner has argued that except for
those very allegations mentioned in the show cause notice dated 26"

March, 2018 drawing the proceedings under Rule 3(1) read with Rule
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10 of Rules, 1999 no other allegation has been made in the order dated
3" April, 2023 contemplating the inquiry for major penalty under Rule
7 and the chargesheet issued on 3™ April, 2023 as a sequel thereto.

11.  Per contra, it is argued by learned Standing Counsel that
Tribunal’s order cannot be taken to be one binding to the authority, so
as not to exercise its discretion in holding the disciplinary proceedings
for major penalty, may be for the same charges, for which proceedings
were earlier drawn for minor penalty. It is also argued that the
observations made by a co-ordinate Bench of this Court earlier in its
order dated 7™ December, 2022 cannot be said to be a judgment
restraining the disciplinary authority from proceeding under Rule 4

read with Rule 7 of Rules, 1999.

12.  Upon the argument advanced by learned counsel for the
petitioner that once the proceedings were drawn under Rule 3(1) read
with Rule 10 of Rules, 1999, no second round of proceedings could
have been instituted this time for major penalty placing petitioner
under suspension under Rule 4 read with Rule 7 of the Rules, 1999,
learned Standing Counsel submits that the order of Tribunal having
been passed setting aside the order of major penalty earlier imposed
upon the petitioner, it remained opened for the disciplinary authority
to chose either to proceed for minor penalty or major penalty

proceeding looking to the reply submitted by the petitioner.

13. Having heard learned counsel for the respective parties and
having perused the records, I find it to be a glaring case of exercise of
administrative discretion to be vitiated for malice in law. It is an
admitted position that with show cause notice issued on 26™ March,

2018 the respondents proceeded to level the charge of casual approach
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in the conduct of the investigation and thus negligence and dereliction
in discharge of official duty, which amounted to violation of Rule 3 of
Government Servant Fundamental Rules, 1956 and yet chose to
proceed for minor penalty prescribed for under Rule 3(1) of the Rules,
1999. While petitioner submitted his reply and the order of
punishment of minor penalty of censure was awarded as prescribed
under Rule 3(1), upon being challenged the Tribunal set aside the
same holding that reply submitted by the petitioner was not considered
at all inasmuch as the documents required by the petitioner were not
supplied to. Thus it was held to be a case of violation of principles of
natural justice and resultantly, the order of penalty dated 20™ July,
2017 was set aside. There was no order of remand as such but liberty
was given to the respondent to pass an informed order afresh, if it so
desired, after taking explanation from the petitioner. The operative

part of the order of Tribunal is reproduced hereunder:-

"gIfpl dGGAR  ElBR I ST &1 gusiad fadie 20.07.2017
(Fer7-1) T fbar sar &1 fagefaror @ g Taaaar & s &
fos gfer & =g & It & EUEERT g1 axeh 36A a2 a2 faeg3i
W GFIF [AaRITRI=T dh HId T FERT H1Ger GIRT # dht &/

&P HUATL-HUAT ST TIT Tgd iat]"

“Petition is accordingly allowed. Punishment order dated 20.07.2017
(Anexure-1) is quashed. Liberty rests with respondents, if they so wish,
to seek explanation from the petitioner and then to pass order afresh
after considering and meeting the points raised therein.

Parties shall bear own cost.”
(English translation by Court)

14.  This order was passed on 7" June, 2019 and on 11" July, 2019
show cause notice was issued afresh to the petitioner stating therein

that it was in compliance of the order of Tribunal. Thus, the
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disciplinary authority while issuing the show cause notice afresh
choose in its discretion to proceed only under Rule 3(1) read with
Rule 10 of Rules, 1999 and that is why a show cause notice was
issued. This show cause notice was duly replied in detail and yet the
disciplinary authority exercised the discretion to place the petitioner
under suspension under Rule 4 in contemplation of disciplinary

inquiry under Rule 7 for major penalty.

15.  What I find is that basic charge, rather it would be appropriate
to call it as the only charge in the show cause notice is that the
petitioner showed his carelessness, passive and indifferent approach in
conducting investigation in connection with case crime number 213-C
of 2016 and submitted a closure report for the reason that he did not
send for FSL report to the laboratory and similarly the Call Detail
Records (CDR) though were received but were not made part of the

investigation.

16. This above was the charge also in the order passed on 3™
November, 2022 while placing the petitioner under suspension in
contemplation of an inquiry for major penalty under Rule 4 of Rules,
1999. For better appreciation the charge levelled as in the first
paragraph of show cause notice dated 26™ March, 2018 is reproduced

hereunder:

“qf 2016 H ST HTT SFAPR), T=glefl, FTaUg THAT & Ug
W & g aifeedr A A TA A A T &g, [ardr TiH7-
HBGY ST, 1T [9eIRY, Sieue FRIerere & Repradr ardar oF &
YR X faaAlep 07.08.2016 &t ATAT A TX Gl FoHodo-
213 Y2016 URT 342/376 8 #ogofde T 3(2)5 THoHTo/THoE o TaT
JATH FIGIeT IS T 3HIA P RIFHE &R GY fAdaar 3mad gRT
TEUT F7 FFIRT #r TF| T GRT fAdgar & Hf3ar Aq & agear
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& GHT Ugar q@l d Fear H AT AT, AfFT 3B gdEor &g
fafer fasmer galarenem 7 ST AT, FIfF TAlPR F HWRTT F
fdear # gg smaeged vq sifaard &1 s 9BR 3T gRT

Hrodto3iRe gIg @ 7, eifebed 3HPT [A890T FX gv fad=rn #
qiFAferT @ far =T 3R 30T TAT # foaid 13.09.2016 3T
01 #E 05 faa & fadgar grr sifcasr Ruid do -68/2016 faeais
13.09.2016 B 7T F#H @R R IR a7 qaT a7 & 731"

(emphasis added)

“In the year 2016 when you were posted as Circle Officer,
Chandauli, District Sambhal then as a result of complaint of
one Smt. Neetu Rani D/o Sri Charan Singh, resident of village-
Saifpur Jagna, Police Station — Bilari, District- Moradabad on
7" August, 2016 at Police Station- Baniyathher, an FIR was
registered as Case Crime No.- 213 C/ 2016 under Sections 342/
376 D of LP.C. and 3(2)5 of SC/ ST Act v. Satvapal Rathore and
Umesh and while preliminary stage of investigation was
conducted by you, you had though taken the dress that was
worn by the victim Neetu, during investigation, but you did not
send the same to the Forensic Science Laboratory for
examination, whereas in cases of offence of rape it is necessary
to do so for investigation purposes. Similarly you had been
served with the Call Detail Records (CDR) but you did not
examine the same to make it part of the investigation and within
a_sort span of time i.e. one month and five days you submitted
the final report on 13.09.2016 bearing No.- 68 of 2016.”

(English translation by the Court)

17. The reason for holding departmental inquiry for major penalty
was given in paragraph 5 of the order dated 3™ November, 2022 which

1s also reproduced hereunder:

“5. A FGa GRT 3Uerel aNrE T FUHBRUT UG IHed GHIA
JfFE’ & gheflera & Tow & fav 4t Jreq grr faamw 07.08.2016
B AT TS T GG Forodo-213 #2016 URT 342, 376 2
Hrogofd T 3(2)5 THoHto/THoE o TgFe FAIH TJUIT UBN T 3HUu
# Nf3ar A & agcar & AT Uga JE B Feat H fordr I
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dfber 3aepl gilgror &g ffer fasrer garenemr & #st S
Hrodto3iRe U et & aiq it 3@ fAHTT axd §v fad=ar #
afFAfelT a& fpd s 3R seaaRT # R 13.09.2016 & 01
e 05 faad # fad==r grr 3ifeaar Ralé g&ar -68/2016 faania
13.09.2016 @ 7T FH @R RAIE WRT #7 AT 7 _(E =
FT P Th A9Aad JQFRT &F M FHcdea vq gifRcar &
adr fagda & st 3ofe IXBRT Hadb HTRT fAIHTTA -1956 &
a3 @1 Oy 3w § 2 THIT AUl @ TFHRAT TG
HaGAMeAdT Bl a@d gu A HfAVD Fge , dcehielld  &ATADRT
Teodll, SAUq TFHeT TFIA Terged  daaarge, 37 d arfeer
dfoTodflo HIAYY @l 3TR UG EBRI Haeh (A TG 3TIeT)
fAgATEef, 1999 & [AIH-4 & Jeqid [[FefFad #Rd gu 3h
Ag#Araest & fFga -7 & 3eadd  fAumehy  drRiadr aredd
(contemplated) @ STt &1"

(emphasis added)

“Upon perusal of explanation and other related documents made
available by Sri Yadav it transpires that in connection with a
registered Case Crime No.- 213 C/ 2016 under Sections 342/
376 D of LP.C. and 3(2)5 of SC/ ST Act v. Satvapal Rathore and
Umesh _on 07.08.2016 Police Station _Banivadher _while
conducting investigation at preliminary stage the dress that was
worn by the victim Neetu at the time of incident, was taken by Sri
Yadav but for not sending the same to the Forensic Science
Laboratory for examination and not analysing/ examining even
upon receiving the CDR to make it part of the investigation and
for submitting final report being No.- 68 of 2016 within a sort
span of time i.e. one month and five days on 13.09.2016 you are
guilty of an unbecoming act of Gazetted Officer in discharge of
official duties which is against Rule-3 of U.P__Government
Servant Conduct Rules, 1956. Looking to the seriousness and
sensitivity involved in the matter vide Government No.:
1955/Chha:- Pu.Se.-1-2020-09(13)/ 2018 dated 03.11.2022 Sri
Abhishek Yadav, the then Circle Olfficer Chandausi, District
Sambhal, now the Assistant Commandant, 37" PAC, Kanpur is
placing under suspension vide Rule 4 of U.P. Government
Servant (Discipline and Appeal) Rules, 1999 in contemplation of
departmental inquiry under Rule 7 of the said Rules.”
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(English translation by the Court)

18.  Thus, from the above paragraph it is absolutely clear that the
allegation-cum-charge remained the same as in the initial show cause
notice dated 16" March, 2018 drawing proceedings under Rule 3(1) of
Rules, 1999 but surprisingly the discretion this time was exercised by
the respondent in directing for departmental inquiry for major penalty.
The Court does not find this discretion in any manner to be the logical
one which can be conceived by any stretch of imagination in the given
facts and circumstances of the case. No one can perceive same charge
to have acquired higher degree of gravity with passage of time. Still
further, the liberty was given to the disciplinary authority under the
order of Tribunal to only pass fresh order, while it set aside the
previous order of penalty of ‘censure’ and so it means that the
disciplinary authority could have either inflicted the punishment again
of same nature or could have exonerated the petitioner from the
charges but under no circumstances, this liberty could have been taken
as an opportunity by the respondents to proceed against the petitioner
for major penalty enquiry. There is no higher degree or some serious
charge than the charge levelled in the initial show cause notice and,
therefore, it is apparent to be a case of malice in law as the exercise of
discretion has been malicious one for no justifiable reasons which can
be said to be judicious one. This order of suspension was challenged
and the High Court this time considered the finding returned in the
judgment of trial court while acquitting him from the criminal case on
the basis of the recorded statements of the prosecution. The Court
returned a finding that nothing can be deciphered from the judgment
of trial court that the accused persons got acquitted for any faulty
investigation. The finding part in the earlier order of this Court as I

have already reproduced in the earlier part of this judgment and the
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said findings in the judgment of the High Court dated 7" December,

2022 was not questioned at all in appeal at higher forum.

19. Now, coming to the order dated 3™ April, 2023 passed by the
Chief Secretary on behalf of the State Government, I find the charge
to be the same again. The first part of the order dated 3™ April, 2023 is

reproduced hereunder:

"Sq ay 2016 H A IfAVE Figa, dcwrelld SFIAERT, gegid!
FeAUg HFH & G WX dAeid & T aifaed A Hiq I gHr At
R g [Fe 7H B ST AT ekl STerue FRierEg &
forpradt wrdfar-g3 gv faaie 07.08.2016 @ 11 JEIR W
gofipe Fo3rowo-213 #Y2016 URT 342, 376 & Hrogofr T 3(2)5
THoHo/THod o Tae FATH HIUTT ISR T 3 & URIFHD F
¥ fadger 4t giga gRT TeoT W aFfaad #r =, A FEa gRr
fadraar & fiRar A & acar & AT Te a@l F Feat H faar
IGT ctfdbeT 3T GETOT B fafer fasmer gaiaremem &gl s Ir=m
SGIF FAIPR & IR I fAdgar #H I 3aeged va sifaard &
o g 4 Jga GRT HredtesiRe wrg #r =t Afdber 3ddr
fréor v gv fAear # AfFAfT F¢ fFar T R HeaaaT
H Reaied 13.09.2016 & 01 F:E 05 o H f&=ar grr 3f=a#
Rul¢ dear-68/2016 =i 13.09.2016 &t 77 J#H @Ram Raié
QT #% AT X 13T S @ it i a3, St At Jied FT IE
P Fofo TXPBRI HIP HTRUT fAFHIGAN-1956 & AIH-3 FT ¥FqF
3ocged &1 THIT TRl B TFHRAT UG Hlgeafeidr dF d@d gv
AT F PrATT 3590 H@T:]955/3’:—};0?7‘0-]-2022—09(13)/20]8
feaiw 03.11.2022 gRT 4 3if&Ne Jigqd, dcdlefiad  &AABRT
Tegdl, oidue  FFHT JFIIG Fergsd daarged, 37 @ arfeedr
droTodflo PHIAYY Pl 37 Uad EIBRI dqeh (HFRMEHA U 37dleT)
fAgaraet, 1999 & [AFH-4 & 3eqid [[FafFdd axd gu 3h
fAgaATaest & fAg# -7 & eadd faumfy  arkdard Y
(contemplated) & rft|"

(emphasis added)
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“When in the year 2016 Sri Abhishek Yadav was posted as Circle
Officer, Chandausi District Sambhal, then an F.I.R. with Case
Crime No.- 213 C/ 2016 under Sections 342/ 376 D of LP.C. and
3(2)5 of SC/ ST Act v. Satvapal Rathore and Umesh was
registered as a result of complaint made by one Smt. Neetu Rani
D/o Sri Charan Singh, resident of village- Saifpur Jagna, Police
Station — Bilari, District- Moradabad on 7" August, 2016 at
Police Station- Banivathher. initially investigation was conducted
at the preliminary stage by Sri Yadav but while he had taken into
custody the dress that was worn by the victim but did not send the
same to the Forensic Science Laboratory for examination,
whereas in cases of offence of rape it was necessary. Likewise,
Sri Yadav did get the C.D.R. but he did not examine the same and
did not make it part of investigation and in a very sort span of
time i.e. within one month and five days submitted a final report
being Final Report No.- 68/ 2016 on 13.09.2016. Therefore, he
has found prima facie guilty by such conduct being in violation of
Rule 3 of UP _Government Servant Conduct Rules, 1956.
Looking to the seriousness and sensitivity involved in the matter
vide Government No.: 1955/Chha:- Pu.Se.-1-2020-09(13)/ 2018
dated 03.11.2022 Sri Abhishek Yadav, the then Circle Olfficer
Chandausi, District Sambhal, now the Assistant Commandant,
37" PAC, Kanpur is placing under suspension vide Rule 4 of U.P.
Government Servant (Discipline and Appeal) Rules, 1999 in
contemplation of departmental inquiry under Rule 7 of the said
Rules.”

(English translation by the Court)

Thus, it is clear that no new charges are there, nor any finding

has been returned that something more is reflected in the preliminary

fact finding report which required further investigation or inquiry by

the department inasmuch as the order of acquittal having been passed

by the trial court on the basis of statement of the prosecutrix, the

petitioner now cannot be held guilty of any faulty investigation. The

charge is the same as the impugned chargesheet dated 3™ April, 2023

contains in the articles of the charge.
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Digitally signed by :-
ATMESH KESARI
High Court of Judicature at Allahabad

21. In view of the above, I do not find any find any good ground to
sustain the chargesheet and the disciplinary proceedings drawn against

the petitioner.

22.  Accordingly, the order dated 3™ April, 2023 and the chargesheet
dated 3" April, 2023 are hereby quashed.

23.  Now on the question of promotion of the petitioner since the
chargesheet has been quashed and the respondents have not passed
any order to inflict any minor penalty upon the petitioner, it is a fit
case where respondents deserve to be directed to consider the claim of
the petitioner for promotion by opening the sealed cover and accord

him due promotion in accordance with law.

24.  Appropriate order shall be passed by the respondents within a
period of 30 days from the date of production of certified copy of this

order.

Order Date :- 17.10.2023
Atmesh
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