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Hon'ble Vikas Budhwar,]J.

Heard Sri Seemant Singh, learned counsel for the writ petitioner
and Sri Saurabh, learned Standing Counsel, who appears for
Respondents 1, 2 and 3.

The case of the writ petitioner is that pursuant to the selections
conducted for the post of Assistant Teacher in subject Mathematics
in Upper Primary School, he was accorded appointment on
21.09.2015 by the District Basic Education Officer, and he was
permitted to join in Upper Primary School, Ramnagra, Pachpedwa,
District Balrampur on 22.09.2015. Thereafter a selection is stated
to have been conducted pursuant to Advertisement No.1 of 2013
for appointment as Assistant Teacher (Trained Graduate),
consequently, a communication was issued by the District
Inspector of Schools, Saharanpur for placement of the writ
petitioner in the fourth respondent institution, J.V. Inter College,
Rajupur, Saharanpur. The writ petitioner was assigned in the pay-
scale of Rs.9400-34,800 and in the Grade Pay of Rs.44,900.

Since the pay, which was accorded to the writ petitioner pursuant
to the selection and the appointment on the post of Assistant
Teacher (Trained Graduate Grade) in subject Mathematics in J.V.
Inter College, Rajupur, Saharanpur was less than the pay-scale
which the writ petitioner claims to have enjoyed as Assistant
Teacher in Mathematics in Upper Primary School, Ramnagra,
Pachpedwa, District Balrampur being Rs.9300-34800, Grade Pay
4600, so the writ petitioner espoused his cause for payment of the
benefits relatable to the pay-scale 9300-34800, Grade pay 4600
while according pay-protection. The claim of the writ petitioner for
according the said benefit came to be rejected by the third
respondent, District Inspector of Schools, by virtue of the order
dated 20.06.2023.

Questioning the said order, the writ petitioner had filed the present
writ petition in so far as it denied the pay protection, pay-fixation
in terms of the pay-scale of Rs.52000, Grade pay 4600, which he



was enjoying on the post of Assistant Teacher in Mathematics, in
Upper Primary School, Ramnagara, Pachpedwa, Balrampur.

This court entertained the writ petition on 28.08.2023 and passed
the following orders:-

"The contention of the learned counsel for the writ petitioner is that there is a
vast anomaly in the payment of the monetary benefits to the writ petitioner
particularly in view of the fact that when the writ petitioner was posted as
Assistant Teacher (Trained Grade) in Upper Primary School in Ramnagra
Pachpedwa, District Balrampur, he joined the Pay Scale of Rs. 52,000/-
Grade Pay 4,600/- reference whereof has been made in page 45, however,
consequent to his selection and appointment as an Assistant Teacher in
Intermediate College, J.V. Inter College Rajupur, District Shaharanpur his
pay scale is 9,400-34,800-44,900 which is below the same and when the writ
petitioner staked his claim for pay protection then it has been turned down by
virtue of the order dated 20.06.2023 which is already on record at page 47 of
the paper book relying upon a Government Order dated 5th February, 1999
and a clarification of the Education Direction (Madhyamic) dated 14.02.2023
without considering the import and impact of the Government Order dated
28.01.1985 which is at page 60 of the paper book for reference para 2 of the
same.

Sri Shailendra Singh, learned Standing Counsel seeks time to obtain
instructions.

On his request, put up this case as fresh on 11.09.2023 on which date Sri
Shailendra Singh shall obtain instructions or file affidavit specifically
disclosing; (a) the Government Order, if any, entitling the writ petitioner for
pay protection; (b) the issue with regard to the discrepancy and the variation
in the pay scale as discussed above; (c) any other provision of law which
entitled the writ petitioner for the said benefits and the forum where at the
writ petitioner may raise his cause."

A counter affidavit has been filed on behalf of the Respondents
No. 1, 2 and 3, sworn by Associate District Inspector of Schools,
District, Saharanpur, dated 24.11.2023, to which a rejoinder
affidavit has been filed.

Shri Seemant Singh, learned counsel for the writ petitioner, while
assailing the order dated 20.06.2023, passed by the third
Respondent, District Inspector of Schools, Saharanpur, has sought
to contend that firstly, the order impugned is a non-speaking and
unreasoned order, as the same does not advert to the crucial
fundamental issues and, by passing a non-reasoned order without
considering the claim of the writ petitioner, the claim has been
rejected. He submits that once in the wake of the Government
Order dated 05.02.1999, the writ petitioner has been made
admissible to the pensionary benefits including the services



undergone as an Assistant Teacher in Mathematics in Upper
Primary School, Ramnagra, Pachpedwa, District Balrampur. Then
obviously, he is entitled to be accorded pay protection. Submission
is that the pay which the writ petitioner is getting as an Assistant
Teacher Trained Graduate in J. V. Inter College, Rajupur,
Saharanpur is lower than what he enjoyed in the earlier
assignment. In order to substantiate his claim, he has sought to rely
on a Government Order dated 28.01.1985 so as to contend that
Clause 1(2) of the same itself provides for pay protection on the
premise that the pay which a teacher was enjoying in the previous
assignment should be protected and the pay should be
commensurate and in the same level. Shri Seemant Singh further
submits that once the payment is to be made through State
Exchequer referable to both the assignments, then obviously the
writ petitioner cannot be denied the pay protection.

Countering the said submission, Shri Saurabh, learned Standing
Counsel submits that the Government Order dated 28.01.1985
would not come to the aid and assistance of the writ petitioner,
particularly when paragraph-2 clarifies sub-para (2) of Para-1,
according to which pay protection is only to be accorded in those
contingencies where an earlier assignment was an Institution,
which was regulated under the provisions of U.P. Intermediate
Education Act, 1921. Submission is that the Government Order
dated 28.01.1985 would not apply in the case of the writ petitioner,
as the earlier assignment/ working of the writ petitioner was
Assistant Teacher in Upper Primary School, Ramnagra, Rajupur,
District Balrampur, which was not regulated or governed under the
U.P. Intermediate Education Act, 1921. Additionally, it is being
sought to be argued that once the said Government Order is not
applicable and it restricts to certain conditions and factors, then the
writ petitioner, in absence of any other Government Order
enabling such benefits, it would not come to the rescue of the writ
petitioner. He seeks to rely upon the decision in Special Appeal
No. 253 of 2020, State of U.P. v. Dr. Raj Kamal Singh, dated
21.04.2020.

Before delving into the tenability of the arguments of the rival
parties, it would be apposite to extract the Government Order
dated 28.01.1985 as under:-
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I have heard learned Counsel for the parties and perused the record
carefully.

It is not in dispute that the writ petitioner was earlier working as an
Assistant Teacher in subject Mathematics in Upper Primary
School, Ramnagara, Pachpedwa, District Balrampur since
22.09.2015. It is also not in dispute that pursuant to the recruitment
exercise taken against Advertisement No. 1 of 2013, the writ
petitioner was selected and appointed as an Assistant Teacher,
Trained Graduate in J.V. Intermediate College, Rajupur,
Saharanpur. Parties are also in agreement that the working of the
writ petitioner in the earlier assignment as an Assistant Teacher,
Mathematics, in Upper Primary School, Ramnagra, Pachpedwa,
Balrampur was not regulated or governed under the provisions of
U.P. Intermediate Education Act, 1921.

In the opinion of the Court, the Government Order dated
28.01.1985 provides for pay protection, however, the same is
subject to various conditions. Sub-Paragraph (2) of paragraph- 1
provides for the pay protection. However, Para 2 clarifies the same
while restricting it to the contingency that for availing pay
protection, the earlier assignment or services undergone should be
under U.P. Intermediate Education Act, 1921 and the Government
Orders issued from time to time. Thus, the underlined principle
would be that the earlier assignment, which is being claimed to be
included for pay protection should be under U.P. Intermediate
Education Act 1921. Since, in the present petition, the erstwhile
working of the writ petitioner was in Upper Primary School, which
is not regulated or governed under the U.P. Intermediate Education
Act 1921. Thus, the writ petitioner cannot be accorded pay
protection. Moreover, it is for the rule making authority or the
framers of the government orders to prescribe the conditions
according to which the pay protection is to be provided. It is not
open for an incumbent to claim it as a matter of right. Additionally,
the Court finds that the said Government Order has not been put to
challenge in the present petition, nor any of the provisions of the
same are being prayed to be read down. Apart from the same, mere
inclusion of the earlier services for payment of pension is a
separate aspect of the matter, which cannot be intermingled with
the issue of pay protection.



As regards the objection raised by the learned Counsel for the writ
petitioner that the order of the District Inspector of Schools,
Saharanpur dated 20.6.2023, is unreasoned and non-speaking, this
Court is not convinced with the said argument, as the order negates
the claim of the writ petitioner on a valid ground. Moreover, it is
for the writ petitioner to claim his right independently on the basis
of statutory provision of the Government Orders, if they seek to
endorse his claim. Since nothing has been brought on record to
substantiate the fact that the writ petitioner is entitled to be
accorded pay protection on the basis of any statutory scheme or
Government Order, the writ petitioner is not entitled to any relief.

No other point has been pressed by the learned Counsel for the
writ petitioner.

Resultantly, the writ petition being wholly devoid of merits is
dismissed.

Order Date :- 13.12.2023
N.S.Rathour
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NIPENDRA SINGH RATHOUR
High Court of Judicature at Allahabad



