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Hon'ble Vikas Budhwar,J.

Heard Sri Seemant Singh, learned counsel for the writ petitioner

and  Sri  Saurabh,  learned  Standing  Counsel,  who  appears  for

Respondents 1, 2 and 3.

The case of the writ  petitioner is that pursuant to the selections

conducted for the post of Assistant Teacher in subject Mathematics

in  Upper  Primary  School,  he  was  accorded  appointment  on

21.09.2015 by the District Basic  Education Officer,  and he was

permitted to join in Upper Primary School, Ramnagra, Pachpedwa,

District Balrampur on 22.09.2015. Thereafter a selection is stated

to have been conducted pursuant to Advertisement No.1 of 2013

for  appointment  as  Assistant  Teacher  (Trained  Graduate),

consequently,  a  communication  was  issued  by  the  District

Inspector  of  Schools,  Saharanpur  for  placement  of  the  writ

petitioner in the fourth respondent institution, J.V. Inter College,

Rajupur, Saharanpur. The writ petitioner was assigned in the pay-

scale of Rs.9400-34,800 and in the Grade Pay of Rs.44,900. 

Since the pay, which was accorded to the writ petitioner pursuant

to  the  selection  and  the  appointment  on  the  post  of  Assistant

Teacher  (Trained Graduate Grade) in subject Mathematics in J.V.

Inter  College,  Rajupur,  Saharanpur  was  less  than  the  pay-scale

which  the  writ  petitioner  claims  to  have  enjoyed  as  Assistant

Teacher  in  Mathematics  in  Upper  Primary  School,  Ramnagra,

Pachpedwa, District Balrampur being Rs.9300-34800, Grade Pay

4600, so the writ petitioner espoused his cause for payment of the

benefits  relatable  to  the pay-scale  9300-34800,  Grade pay 4600

while according pay-protection. The claim of the writ petitioner for

according  the  said  benefit  came  to  be  rejected  by  the  third

respondent,  District Inspector  of Schools,  by virtue of the order

dated 20.06.2023.

Questioning the said order, the writ petitioner had filed the present

writ petition in so far as it denied the pay protection, pay-fixation

in terms of the pay-scale of Rs.52000, Grade pay 4600, which he



was enjoying on the post of Assistant Teacher in Mathematics, in

Upper Primary School, Ramnagara, Pachpedwa, Balrampur. 

This court entertained the writ petition on 28.08.2023 and passed

the following orders:-

"The contention of the learned counsel for the writ petitioner is that there is a

vast anomaly in the payment of the monetary benefits to the writ petitioner

particularly in view of the fact that when the writ petitioner was posted as

Assistant Teacher (Trained Grade) in Upper Primary School in Ramnagra

Pachpedwa,  District  Balrampur,  he  joined  the  Pay  Scale  of  Rs.  52,000/-

Grade Pay 4,600/- reference whereof has been made in page 45, however,

consequent  to  his  selection  and  appointment  as  an  Assistant  Teacher  in

Intermediate College,  J.V. Inter College Rajupur,  District  Shaharanpur his

pay scale is 9,400-34,800-44,900 which is below the same and when the writ

petitioner staked his claim for pay protection then it has been turned down by

virtue of the order dated 20.06.2023 which is already on record at page 47 of

the paper book relying upon a Government Order dated 5th February, 1999

and a clarification of the Education Direction (Madhyamic) dated 14.02.2023

without considering the import and impact of the Government Order dated

28.01.1985 which is at page 60 of the paper book for reference para 2 of the

same.

Sri  Shailendra  Singh,  learned  Standing  Counsel  seeks  time  to  obtain

instructions.

On his request, put up this case as fresh on 11.09.2023 on which date Sri

Shailendra  Singh  shall  obtain  instructions  or  file  affidavit  specifically

disclosing; (a) the Government Order, if any, entitling the writ petitioner for

pay protection; (b) the issue with regard to the discrepancy and the variation

in the pay scale as discussed above; (c) any other provision of law which

entitled the writ petitioner for the said benefits and the forum where at the

writ petitioner may raise his cause."

A counter affidavit has been filed on behalf of the Respondents

No. 1, 2 and 3, sworn by Associate District Inspector of Schools,

District,  Saharanpur,  dated  24.11.2023,  to  which  a  rejoinder

affidavit has been filed. 

Shri Seemant Singh, learned counsel for the writ petitioner, while

assailing  the  order  dated  20.06.2023,  passed  by  the  third

Respondent, District Inspector of Schools, Saharanpur, has sought

to contend that firstly, the order impugned is a non-speaking and

unreasoned  order,  as  the  same  does  not  advert  to  the  crucial

fundamental issues and, by passing a non-reasoned order without

considering the claim of  the writ  petitioner,  the claim has been

rejected.  He submits  that  once  in  the  wake  of  the  Government

Order  dated  05.02.1999,  the  writ  petitioner  has  been  made

admissible  to  the  pensionary  benefits  including  the  services



undergone  as  an  Assistant  Teacher  in  Mathematics  in  Upper

Primary School, Ramnagra, Pachpedwa, District Balrampur. Then

obviously, he is entitled to be accorded pay protection. Submission

is that the pay which the writ petitioner is getting as an Assistant

Teacher  Trained  Graduate  in  J.  V.  Inter  College,  Rajupur,

Saharanpur  is  lower  than  what  he  enjoyed  in  the  earlier

assignment. In order to substantiate his claim, he has sought to rely

on a Government Order dated 28.01.1985 so as to contend that

Clause 1(2) of the same itself provides for pay protection on the

premise that the pay which a teacher was enjoying in the previous

assignment  should  be  protected  and  the  pay  should  be

commensurate and in the same level. Shri Seemant Singh further

submits  that  once  the  payment  is  to  be  made  through  State

Exchequer referable to both the assignments, then obviously the

writ petitioner cannot be denied the pay protection. 

Countering the said  submission,  Shri  Saurabh,  learned Standing

Counsel  submits  that  the  Government  Order  dated  28.01.1985

would not come to the aid and assistance of the writ petitioner,

particularly  when  paragraph-2  clarifies  sub-para  (2)  of  Para-1,

according to which pay protection is only to be accorded in those

contingencies  where  an  earlier  assignment  was  an  Institution,

which  was  regulated  under  the  provisions  of  U.P.  Intermediate

Education Act,  1921.  Submission is  that  the Government Order

dated 28.01.1985 would not apply in the case of the writ petitioner,

as  the  earlier  assignment/  working  of  the  writ  petitioner  was

Assistant Teacher in Upper Primary School, Ramnagra, Rajupur,

District Balrampur, which was not regulated or governed under the

U.P.  Intermediate  Education Act,  1921.  Additionally,  it  is  being

sought to be argued that once the said Government Order is not

applicable and it restricts to certain conditions and factors, then the

writ  petitioner,  in  absence  of  any  other  Government  Order

enabling such benefits, it would not come to the rescue of the writ

petitioner. He seeks to rely upon the decision in Special Appeal

No.  253 of  2020,  State  of  U.P.  v.  Dr.  Raj  Kamal  Singh,  dated

21.04.2020. 

Before delving into the  tenability  of  the arguments  of  the  rival

parties,  it  would  be  apposite  to  extract  the  Government  Order

dated 28.01.1985 as under:-

" 

आययोग दቛኋरቛኋ चयननित अध्यቛኋपक कቛኋ ववेतनि ननिरቛኋ቗ኋरण आदवेश



ससंख्यቛኋ 3200/पन््ቖह-8/2004-(11)/84

पवेषक,                                                                   सवेवቛኋ मम,

शቦኍ गयोनवन्द ब्ቤभ पन्त,                                                        नशकቛኋ ननिदवेशक,

उप सनचव,                                                                     उ्ቈर पदवेश, इलቛኋहቛኋबቛኋद।

उ्ቈर पदवेश शቛኋसनि।

नशकቛኋ अनिनुभቛኋग -8                                                                 लखनिऊऊः नदनिቛኋसंकऊः 28

जनिवरቦኍ, 1985

नवषयऊः रቛኋज्य कवे  सहቛኋनयक उच्चतर मቛኋध्यनमक नवदቛኋलयोሱ (हቛኋईस्कक लोሱ तथቛኋ इण्टरमቦኍनडिएट

कቛኋलवेजोሱ) मम नशकक, परቛኋनिቛኋध्यቛኋपक व परቛኋनिቛኋचቛኋय቗ኋ कቛኋ ववेतनि ननिरቛኋ቗ኋरण व ववेतनि कवे  सम्बन्र मम।

महयोदय,

उपयनु቗ኋ्ሹ नवषयक शቛኋसनिቛኋदवेश ससंख्यቛኋ 4484/पन््ቖह-8-2004(56)/1970, नदनिቛኋसंक 20 ससतम्बर

1973  कवे  ्ቅम मम तथቛኋ इस आदवेश कवे  नवससंगत पकव቗ኋ आदवेशोሱ कयो अनत्ቅनमत करतवे हहए यह

कहनिवे कቛኋ ननिदवेश  हहआ हहै नक रቛኋजय कवे  सहቛኋयतቛኋ पቛኋ्቎ अशቛኋसककीय उच्चतर मቛኋध्यनमक

नवदቛኋलयोሱ (हቛኋईस्कक लोሱ तथቛኋ इण्टरमቦኍनडिएट कቛኋलवेजोሱ )  मम सकम असरकቛኋरቦኍ कवे  अनिनुमयोदनि सवे

ननियमቛኋनिनुसቛኋर  ननियनु्ሹ तथቛኋ कቛኋय቗ኋरत अध्यቛኋपकोሱ ,  परቛኋनिቛኋध्यपकयो तथቛኋ परቛኋनिቛኋचቛኋयर सं सजनिकयो

उ्ቈर पदवेश मቛኋध्यनमक नशकቛኋ सवेवቛኋ आययोग दቛኋरቛኋ समकक यቛኋ उच्चतर पदोሱ पर चयनि कवे

फलस्वरूप ननियनु्ሹ नकयቛኋ जቛኋय उनिकवे  ववेतनि कቛኋ ननिरቛኋ቗ኋरण इस शቛኋसनिቛኋदवेश कवे  जቛኋरቦኍ हयोनिवे ककी

नतसथ सवे सजलቛኋ नवदቛኋलय ननिरቦኍकक तथቛኋ उनिसवे सम्ब्ቍ लवेखቛኋसरकቛኋररयोሱ दቛኋरቛኋ ससंयनु्ሹ रूप सवे

ननिम्निसलसखत कቛኋय቗ኋकቛኋरቦኍ सस्ቍቛኋन्तोሱ कवे  आरቛኋर पर नकयቛኋ जቛኋय-

     (1)  मቛኋध्यनमक नशकቛኋ सवेवቛኋ आययोग दቛኋरቛኋ समकक पद हवेतनु ननियमቛኋनिनुसቛኋर चयननित उनि

अध्यቛኋपकयो,  परቛኋनिቛኋध्यቛኋपकयो तथቛኋ परቛኋनिቛኋचቛኋयर सं कयो जयो अस्थቛኋई अथवቛኋ स्थቛኋनिቛኋप्ቐ रूप सवे

समक असरकቛኋरቦኍ कवे  अनिनुमयोदनि सवे कቛኋय቗ኋरत हहै उस पद पर ननियमቛኋनिनुसቛኋर पቛኋ्቎ अनिनुमयोनदत ववेतनि



कयो सनुरनकत नकयቛኋ जቛኋयवेगቛኋ और उ्न्हम अगलቦኍ ववेतनि ववृन्ቍ उसቦኍ नतसथ कयो दवेय हयोगቦኍ सजस नतसथ

कयो ववे अनिनुमयोनदत पद पर असज቗ኋत करतवे हहै।

     (2)  मቛኋध्यनमक नशकቛኋ सवेवቛኋ आययोग दቛኋरቛኋ उच्चतर पद पर ननियमቛኋनिनुसቛኋर चयननित नकसቦኍ

अध्यቛኋपक/परቛኋनिቛኋध्यቛኋपक कवे  पकव቗ኋ पद पर ननियमቛኋनिनुसቛኋर आहररत अनिनुमन्य ववेतनि कवे  आरቛኋर पर

उच्च पद कवे  ववेतनिमቛኋनि कवे  पቛኋरमम्भक सयोपቛኋनि (स्टवेज) पर ननिरቛኋ቗ኋररत नकयቛኋ जቛኋयवेगቛኋ यनद उसकቛኋ

ववेतनि उच्च पद कवे  ववेतनिमቛኋनि कवे  न्यकनितम सवे कम हहै, अन्यथቛኋ उच्च पद कवे  ववेतनिमቛኋनि कवे  अगलवे

सयोपቛኋनि पर ननिरቛኋ቗ኋररत नकयቛኋ जቛኋयवेगቛኋ।

     (3) उच्चतर पद पर चयननित/पयो्ቐत हयोनिवे ककी दशቛኋ मम उच्चतर ववेतनिमቛኋनि कवे  उपयनु቗ኋ्ሹ उप

पस्तर (2) कवे  अनिनुसቛኋर ववेतनि नवरቛኋ቗ኋरण कवे  पश्चቛኋत यनद नकसቦኍ स्थቛኋई पद रቛኋरक कቛኋ ममौसलक

ववेतनि पकव቗ኋ पद पर ववेतनि ववृन्ቍ ककी नतसथ कयो उच्चतर पद पर अनिनुमन्य ववेतनि कवे  बरቛኋबर यቛኋ

उससवे असरक हयो जቛኋतቛኋ हहै, तयो उस नतसथ सवे उसकቛኋ ववेतनि उच्चतर पद कवे  ववेतनिमቛኋनि मम अगलवे

सयोपቛኋनि पर पनुनिऊः ननिरቛኋ቗ኋररत नकयቛኋ जቛኋयवेगቛኋ।

      2.  उपयनु቗ኋ्ሹ कቛኋय቗ኋकቛኋरቦኍ सस्ቍቛኋन्तोሱ पर ववेतनि ननिरቛኋ቗ኋररत करतवे समय उ्ሹ असरकቛኋररयोሱ कቛኋ

पकण቗ኋ दቛኋनयत्व हयोगቛኋ नक ववे इस बቛኋत कቛኋ पकरቛኋ ध्यቛኋनि रखवे नक अध्यቛኋपक दቛኋरቛኋ पकव቗ኋ मम ककी गयቦኍ

सवेवቛኋ मቛኋध्यनमक नशकቛኋ असरननियम ,  1921  तथቛኋ अन्य शቛኋसनिቛኋदवेशोሱ कवे  अन्तग቗ኋत  ककी गयቦኍ

ननियनमत सवेवቛኋ हयो और उसमम नकसቦኍ पकቛኋर कቛኋ व्यवरቛኋनि नि हयो। पथम ननियनुन्ሹ कवे  समय उसवे

ननियमቛኋनिनुसቛኋर  हቦኍ ववेतनि  नदयቛኋ गयቛኋ हयो।  पथम ननियनुन्ሹ पर  उच्च पቛኋरमम्भक ववेतनि  अथवቛኋ

अनतरर्ሹ ववेतनि ववृन्ቍययॉ नि दቦኍ गयቦኍ हयो और समय -समय पर ववेतनि पनुनिरቦኍकण कवे  फलस्वरूप

ववेतनि ननियमቛኋनिनुसቛኋर सकम असरकቛኋरቦኍ दቛኋरቛኋ ननिरቛኋ቗ኋररत व पनतहस्तቛኋकररत नकयቛኋ गयቛኋ हयो। उसमम

नकसቦኍ पकቛኋर ककी अननियनमततቛኋ नि हयो।

     3.  उपरयो्ሹ कवे  अनतरर्ሹ मनुझवे यह भቦኍ कहनिवे कቛኋ ननिदवेश हहआ हहै नक मቛኋ० नशकቛኋ सवेवቛኋ



आययोग दቛኋरቛኋ चयननित नकसቦኍ पकव቗ኋ ससंस्थቛኋ मम कቛኋय቗ኋरत अध्यቛኋपक कयो यनद पथम ननियनुन्ሹ कवे

समय उच्च ववेतनि अथवቛኋ अनतरर्ሹ ववेतनि ववृन्ቍययॉ दቦኍ गयቦኍ होሱ , तयो पቛኋ्቎ ववेतनि कवे  आरቛኋर पर

उनिकቛኋ ववेतनि तय तक ननिरቛኋ቗ኋररत निहीሻ नकयቛኋ जቛኋयवेगቛኋ जब तक इस बቛኋत ककी पनुनቖኌ नि हयो जቛኋयवे

नक उन्हम उच्च ववेतनि अथवቛኋ अनतरर्ሹ ववेतनि अथवቛኋ अनतरर्ሹ ववेतनि ववृन्ቍययॉ शቛኋसनि ककी पकव቗ኋ

अनिनुमनत सवे दቦኍ गयቦኍ हहै। यनद ववे शቛኋसनि ककी पकव቗ኋ अनिनुमनत सवे निहीሻ दቦኍ गयቦኍ हहै तयो उनिककी वसकलቦኍ

उनिसवे कर लቦኍ जቛኋयवेगቦኍ और उनिकवे  ववेतनि कቛኋ ननिरቛኋ቗ኋरण उनिककी पथम ननियनुन्ሹ कवे  नदनिቛኋसंक सवे

पቛኋरमम्भक ववेतनि मቛኋनिकर ननियमቛኋनिनुसቛኋर ववेतनि ववृन्ቍयोሱ कቛኋ लቛኋभ दवेतवे हहए सजस स्तर पर आयवे ,

ननिरቛኋ቗ኋररत नकयቛኋ जቛኋयवेगቛኋ।

    4.  इस सम्बन्र मम मनुझवे यह भቦኍ कहनिवे कቛኋ ननिदरश हहआ हहै नक उ्ሹ असरकቛኋररयोሱ दቛኋरቛኋ

पस्तर-1 मम उन्ቤसखत नवसर सवे नकयवे गयवे ववेतनि ननिरቛኋ቗ኋरण कवे  आदवेश नशकቛኋ ननिदवेशक व शቛኋसनि

कयो भቦኍ पवृषቛኋसंनकत नकयवे जቛኋयमगवे व ननिरቛኋ቗ኋरण ककी जयॉच समय -समय नशकቛኋ ननिदरशቛኋलय कवे  वररष

लवेखቛኋसरकቛኋरቦኍ दቛኋरቛኋ ककी जቛኋयवेगቛኋ और यनद उनिकवे  दቛኋरቛኋ नकसቦኍ मቛኋमलवे मम कयोई अननियनमततቛኋ पቛኋई

जቛኋयवेगቦኍ तयो उनिकቛኋ यह उ्ቈरदቛኋनयत्व हयोगቛኋ नक ववे उसवे तनुरन्त नशकቛኋ ननिदवेशक ककी जቛኋनिकቛኋरቦኍ मम

लቛኋयवे सजसवे ववे ठቦኍक करनिवे हवेतनु सम्बमन्रत नशकቛኋसरकቛኋररयोሱ कयो ननिदरनशत करमगवे तथቛኋ उसककी

सकचनिቛኋ यथቛኋशቦኍ्ቈ शቛኋसनि कयो भቦኍ दवेगቛኋ।

    5-  अतऊः आपसवे अनिनुरयोर हहै नक आप कवृ पयቛኋ उ्ሹ मस्थनत सवे अपनिवे अरቦኍनिस्थ समस्त

असरकቛኋररयोሱ कयो तनुरन्त अवगत कर दम और इस शቛኋसनिቛኋदवेश कवे  अरቦኍनि शቦኍ्ቈतቛኋ सवे कቛኋय቗ኋवቛኋहቦኍ

नकयቛኋ जቛኋनिቛኋ सनुननिमश्चत करम।

   6-  यह आदवेश अशቛኋसककीय ससंख्यቛኋ/ई-11-189/दस-1985  नदनिቛኋसंक  24  जनिवरቦኍ, 1985  मम

पቛኋ्቎ नव्ቈ नवभቛኋग ककी सहमनत सवे ननिग቗ኋत नकयवे जቛኋ रहवे हह। 

भवदቦኍय,



                                                                                (गयोनवन्द ब्ቤभ पन्त)  

उप सनचव।" 

I have heard learned Counsel for the parties and perused the record

carefully. 

It is not in dispute that the writ petitioner was earlier working as an

Assistant  Teacher in  subject  Mathematics  in  Upper  Primary

School,  Ramnagara,  Pachpedwa,  District  Balrampur  since

22.09.2015. It is also not in dispute that pursuant to the recruitment

exercise  taken  against  Advertisement  No.  1  of  2013,  the  writ

petitioner  was  selected  and  appointed  as  an  Assistant  Teacher,

Trained  Graduate  in  J.V.  Intermediate  College,  Rajupur,

Saharanpur. Parties are also in agreement that the working of the

writ petitioner in the earlier assignment as an Assistant  Teacher,

Mathematics,  in  Upper  Primary School,  Ramnagra,  Pachpedwa,

Balrampur was not regulated or governed under the provisions of

U.P. Intermediate Education Act, 1921. 

In  the  opinion  of  the  Court,  the  Government  Order  dated

28.01.1985  provides  for  pay  protection,  however,  the  same  is

subject to various conditions. Sub-Paragraph (2) of paragraph- 1

provides for the pay protection. However, Para 2 clarifies the same

while  restricting  it  to  the  contingency  that  for  availing  pay

protection, the earlier assignment or services undergone should be

under U.P. Intermediate Education Act, 1921 and the Government

Orders issued from time to time. Thus,  the underlined principle

would be that the earlier assignment, which is being claimed to be

included  for  pay  protection  should  be  under  U.P.  Intermediate

Education Act 1921. Since, in the present petition, the erstwhile

working of the writ petitioner was in Upper Primary School, which

is not regulated or governed under the U.P. Intermediate Education

Act  1921.  Thus,  the  writ  petitioner  cannot  be  accorded  pay

protection.  Moreover,  it  is  for  the  rule  making authority  or  the

framers  of  the  government  orders  to  prescribe  the  conditions

according to which the pay protection is to be provided. It is not

open for an incumbent to claim it as a matter of right. Additionally,

the Court finds that the said Government Order has not been put to

challenge in the present petition, nor any of the provisions of the

same are being prayed to be read down. Apart from the same, mere

inclusion  of  the  earlier  services  for  payment  of  pension  is  a

separate aspect of the matter, which cannot be intermingled with

the issue of pay protection. 



As regards the objection raised by the learned Counsel for the writ

petitioner  that  the  order  of  the  District  Inspector  of  Schools,

Saharanpur dated 20.6.2023, is unreasoned and non-speaking, this

Court is not convinced with the said argument, as the order negates

the claim of the writ petitioner on a valid ground. Moreover, it is

for the writ petitioner to claim his right independently on the basis

of statutory provision of the Government Orders, if they seek to

endorse his claim. Since nothing has been brought on record to

substantiate  the  fact  that  the  writ  petitioner  is  entitled  to  be

accorded pay protection on the basis of any statutory scheme or

Government Order, the writ petitioner is not entitled to any relief. 

No other point has been pressed by the learned Counsel for the

writ petitioner. 

Resultantly,  the  writ  petition  being  wholly  devoid  of  merits  is

dismissed. 

Order Date :- 13.12.2023

N.S.Rathour
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