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1. Heard Sri Om Prakash Rai, learned counsel for the applicant,
Sri Shiva Kant Srivastava, learned counsel for opposite party
no.2 and Sri Prashant Saxena, learned AGA appearing for the
State.

2. The instant application under Section 482 Cr.P.C. has been
files seeking quashing of the cognizance/summoning order
dated 25.09.2023 as well as the entire proceeding of Complaint
Case No. 22 of 2013 (Santosh Kumar Jaiswal vs. Pradeep
Kumar Asthana), under Section 138 Negotiable Instrument Act,
P.S. Rani Ki Sarai, District Azamgarh, pending before the Chief
Judicial Magistrate, Court No. 21, Azamgarh.

3. Learned counsel for the applicant submits that from the plain
reading of the complaint filed under Section 138 Negotiable
Instrument Act (hereinafter referred to as 'N.I. Act') by the
opposite party no.2, it is apparent that the cheque for Rs. 2 lacs
was issued on 20.01.2012 and the said cheque was presented on
19.11.2012 after the expiry of its validity period. Therefore, no
offence under Section 138 N.I. Act can be attracted towards the
cheque of Rs. 2 lacs dated 20.01.2012. Learned counsel for the
applicant further submits that so far as the cheque of Rs. 3 lacs
is concerned though, the same was presented within the validity
period and was dishonoured. However, from the reading of the
entire complaint, it is apparent that there is no averments with
regard to issuance of any demand notice by the opposite party
no.2 demanding the cheque amount from the applicant herein.
Therefore, for want of such notice and expiry of the notice
period, the offence under Section 138 N.I. Act will not be
constituted in terms of Section 138 of N.I. Act.

4. From the plain reading of the complaint under Section 138
N.I.Act as filed by the opposite party no.2, no offence under
Section 138 N.I. Act is made out against the applicant herein as
the offence under Section 138 N.I. Act itself has not been
constituted. Therefore, learned counsel for the applicant has



prayed for quashing of summoning order as well as the entire
proceeding of the said complaint case against the applicant
herein.

5. Per contra, learned counsel for the State submits that though
there is no mention of issuance of any legal notice however, in
the statement under Section 200 Cr.P.C., the opposite party no.
2 has stated with regard to issuance of notice and when no reply
was received, the instant complaint was filed by the opposite
party no.2, therefore, it cannot be said that the offence under
Section 138 N.I.Act is not made out. Learned counsel for the
State also submits that from the plain reading of the complaint
under Section 138 N.I.Act as filed by the opposite party no.2,
the ingredients of Section 138 N.ILAct are not fulfilled,
therefore, no offence under Section 138 N.I. Act is constituted
as neither there is any reference to any demand notice or failure
of the applicant to comply with the demand notice is made in
the instant complaint case. Therefore, learned counsel for the
State also submits that the instant application deserves to be
allowed as no offence under Section 138 N.I. Act is constituted.

6. Having heard the rival submissions made by learned counsel
for the parties, this Court has carefully gone through the record
of the case. The complaint under Section 138 N.I. Act as filed
by the opposite party no.2 is reproduced as under:
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7. From the perusal of said complaint itself, it is admitted by the
opposite party no.2 that the cheque of Rs. 02 lacs was issued by
the applicant on 20.01.2012 and the said cheque was presented
on 19.11.2012, therefore, the said cheque was presented after its
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validity period beyond six month. On 19.11.2012, when the said
cheque was dishonoured, the said instrument was not a valid
instrument for which an offence under Section 138 N.I. Act can
be attracted. So far as the cheque of Rs. 03 lacs issued on
12.09.2012 is concerned that was presented within the validity
period on 29.11.2012, however, the said cheque was also
dishonoured. Therefore, the instant complaint has been filed
without making any averment that any demand notice was
issued in terms of Section 138 N.I. Act by the opposite party
no.2 from the applicant and the applicant has failed to comply
with such demand notice. However, along with the complaint,
the photocopy of the notice dated 13.12.2012 and the registry
receipt dated 13.12.2012 has been annexed. Vide impugned
summoning order dated 25.09.2013, the learned Magistrate
taking note of the said legal notice and the registry receipt, has
issued the summons against the applicant. However, the learned
Magistrate has taken cognizance for both the cheque amounts.

8. In the considered opinion of this Court so far as the cheque of
Rs. 02 lacs is concerned, the same was presented after its
validity period, therefore, that will not attract any offence under
Section 138 N.I. Act and so far as the cheque of Rs. 3 lacs is
concerned for want of any averments in the complaint under
Section 138 N.I.Act regarding demand notice issued by the
opposite party no. 2 from the applicant and failure of
compliance on behalf of the applicant to the said demand
notice, the complaint is improperly filed and from the plain
reading of the said complaint as aforequoted, no offence under
Section 138 N.I. Act is constituted, therefore, the instant
application deserves to be allowed and is hereby allowed.

9. The summoning order dated 25.09.2013 and the entire
proceedings of the Complaint Case No. 22 of 2013 (Santosh
Kumar Jaiswal vs. Pradeep Kumar Asthana), under Section 138
Negotiable Instrument Act, P.S. Rani Ki Sarai, District
Azamgarh, are hereby quashed.

Order Date :- 3.11.2023
Ashish Pd.



