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1. Heard Sri Om Prakash Rai, learned counsel for the applicant,

Sri Shiva Kant Srivastava, learned counsel for opposite party

no.2 and Sri Prashant Saxena, learned AGA appearing for the

State. 

2. The instant application under Section 482 Cr.P.C. has been

files  seeking  quashing  of  the  cognizance/summoning  order

dated 25.09.2023 as well as the entire proceeding of Complaint

Case  No.  22  of  2013  (Santosh  Kumar  Jaiswal  vs.  Pradeep

Kumar Asthana), under Section 138 Negotiable Instrument Act,

P.S. Rani Ki Sarai, District Azamgarh, pending before the Chief

Judicial Magistrate, Court No. 21, Azamgarh. 

3. Learned counsel for the applicant  submits that from the plain

reading of  the complaint  filed  under  Section  138 Negotiable

Instrument  Act  (hereinafter  referred  to  as  'N.I.  Act')  by  the

opposite party no.2, it is apparent that the cheque for Rs. 2 lacs

was issued on 20.01.2012 and the said cheque was presented on

19.11.2012 after the expiry of its validity period. Therefore, no

offence under Section 138 N.I. Act can be attracted towards the

cheque of Rs. 2 lacs dated 20.01.2012. Learned counsel for the

applicant further submits that so far as the cheque of Rs. 3 lacs

is concerned though, the same was presented within the validity

period and was dishonoured. However, from the reading of the

entire complaint, it is apparent that there is no averments with

regard to issuance of any demand notice by the opposite party

no.2 demanding the cheque amount from the applicant herein.

Therefore,  for  want  of  such  notice  and  expiry  of  the  notice

period,  the  offence  under  Section  138  N.I.  Act  will  not  be

constituted in terms of Section 138 of N.I. Act.

4. From the plain reading of the complaint under Section 138

N.I.Act as filed by the opposite party no.2, no offence under

Section 138 N.I. Act is made out against the applicant herein as

the  offence  under  Section  138  N.I.  Act  itself  has  not  been

constituted.  Therefore,  learned  counsel  for  the  applicant  has



prayed for quashing of summoning order as well as the entire

proceeding  of  the  said  complaint  case  against  the  applicant

herein. 

5. Per contra, learned counsel for the State submits that though

there is no mention of issuance of any legal notice however, in

the statement under Section 200 Cr.P.C., the opposite party no.

2 has stated with regard to issuance of notice and when no reply

was received, the instant complaint was filed by the opposite

party no.2, therefore, it cannot be said that the offence under

Section 138 N.I.Act is not made out. Learned counsel for the

State also submits that from the plain reading of the complaint

under Section 138 N.I.Act as filed by the opposite party no.2,

the  ingredients  of  Section  138  N.I.Act  are  not  fulfilled,

therefore, no offence under Section 138 N.I. Act is constituted

as neither there is any reference to any demand notice or failure

of the applicant to comply with the demand notice is made in

the instant complaint case. Therefore, learned counsel for the

State  also submits  that  the instant  application deserves  to  be

allowed as no offence under Section 138 N.I. Act is constituted.

6. Having heard the rival submissions made by learned counsel

for the parties, this Court has carefully gone through the record

of the case. The complaint under Section 138 N.I. Act as filed

by the opposite party no.2 is reproduced as under:

"     ववद पत अनतररत धवरव 138     ननरग० नशएबबल इनसटटममणट ऐकट नमनजवननब
  पररववदद ननमनलललखत हह-

1.     यह नक पररववदद ननववसद मबहलव-शवहमबहममदपबर,  थवनव-  मबबवरकपबर लजलव-
   आजमरढ। पमशव वयवसवय हह।

2.            यह नक पररववदद व अनभयबक कम बदच बहहत घननष ससबसध दगसतवनव लरवव
थव।

3.             यह नक अनभयबक नम अपनम आवशयक जररदयवत कक पटनतर कम ललए हम
   पररववदद सम मबव० 500000/-        पवपच लवख रपयव उधवर मवसरव और अनभयगरद नम
           अनभयबक पर नवशववस करकम एक सवल कम अनदर व नकशतत यथव नदनवसक

15.4.09    कग मबव० 70,000/-  र०,   नदनवसक 13.6.09    कग मबव० 50,000/-

र०-   नदनवसक 30.7.09   मबव० 40,000/-  र०,    व नदनवसक 20.09.09  कग
60,000/-  र०,   नदनवसक 28.10.09    कग मबव० 80,000/-  र०,  नदनवसक
27.11.09   कग 1,00,000/-  र०-,   नदनवसक 29.12.09    कग मबव० 40,000/-

र०,   नदनवसक 27.1.10    कग मबव० 30,000/-र०,    व नदनवसक 20.2.10  कग
30,000/-  मबव० 5,00,000/-     रपयव अनभयबक कग उधवर नदयव।

4.         यह नक अनभयबक नम उक कब ल धनरवनश मबव० 5,00,000/-   र० सनन 2010

        कम अनत तक ववपस करनम कव ववदव भद नकयव।

5.              यह नक हम पररववदद नम जब अपनम दवरव अनभयबक कग नदयम रयम उधवर रपयम



           कक मवसर नकयव तग अनभयबक हदलव हववलद करनम लरव और अनततत उसनम
             उधवर मम लद रयद समपटरर रकम कक ववपसद जररयव चमक दग बवर मम भबरतवन

           करनम कक बवत नकयव और आशववसन नदयव और अपनम आशववसन कम मबतवनबक
   अनभयबक कम मबव० 2,00,000/-        र० कव एकवउनट पमई चमक सस० 083003

 नदनवसक 20.1.2012          भवरतदय सटमट बहक आजमरढ कग नदयव और कहव नक
             पररववदद अभद कब छ समय बवद जब मम बतवऊस रव तब चमक अपनम खवतम मम जमव

करमरव।

6.             यह नक पररववदद अनभयबक कम नबशववस व बतवनम कम अनबसवर उक चमक कग
 नदनवसक 19.11.2012        ओररएनटल बमक आफ कवमसर शवखव मबबवरकरपबर मम

             अपनम खवतम मम जमव नकयव जग अपयवरप फणड कम आधवर पर नहस आनर हग
रयव।

7.      यह नक पररववदद नम चमक         नहत आनर हगनम कक बवत अनभयबक कग उससम
    नमलकर वयनकरत ततर पर बतवयव।

8.              यह नक अनभयबक नम अपनम दवरव नदयम रयम कजर कक भरपवई कम ललयम हम
           पररववदद कग पबनत बहक आफ महवरवषनष लसधवरद आजमरढ दवरव जवरद चमक सस०

957550    बववत मब० 300000/-      तदन लवख रपयव नदनवसक 12.09.2012

 जवरद नकयव।

9.           यह नक हम अनभयगरद कग अनभयबक कम कथनवनबसवर नवशववस करकम चमक
 सस० 957550         कग ओररएणटल बहक आफ कवमसर शवखव मबबवरकपबर मम अपनम
             खवतम मम जमव नकयव जग भद पयवरप ननलध कम अभवव मम ववपस हग रयव।

10.             यह नक हम अनभयगरद अनभयबक कम उक कक तय सम दबखद एवस कबबध हगकर
            अनभयबक सम पबनत समपकर नकयव। और बतवयव तग उसनम कहव नक पररववदद चमक

 सस० 957550           कग पबनत बहक मम जमव कर दम। उसकम खवतम मम 3,500,00/- र०
(     तदन लवख पचवस हजवर रपयम) हह,       भबरतवन हग जवयमरव और हम अनभयगरद नम

      अनभयबक पर नवशववस करकम चमक सस० 957550    कग पबनत नदनवसक
29.11.2012          कग अपनम खवतम मम ओररएणटल बहक आफ कवमसर शवखव

             मबबवरकपबर मम जमव नकयव और उक चमक दगबवरव भद पयवरप ननलध कम अभवव मम
   नहत आनर हग रयव।

11.            यह नक अनभयबक नम बववजटद तलब करवयव अनभयगरद कम रपयत कग ववपस
          नहह नकयव और उसकम दवरव जवरद नकयम रयम चमक बववत 2,00,000/-  र० व
 मब० 3,00,000/-    र० यवनद मब० 5,00,000      र० कव दग रबनव मबव०

10,00,000           र० वसटल नकयव जवनव आवशयक हह। अतत शदमवन सम पवथरनव हह
            नक अनभयबक कग तलबकर उसम दणणडत नकयव जवय तथव उसकम दवरव कजर कक

        अदवयरद कम ललयम जवरद नकयम रयम चमक सस० 83003  नदनवसक 20.1.2012 बववत
 मब० 2,00,000/-      र० कव दग रबनव मबव० 4,00,000/-     र० व चमक सस०

957550  नदनवसक 12.9.2012   बववत मब० 3,00,000/-     र० कव दग रबनव मबव०
6,00,000/-           र० वसटल कर पररववदद कग नदयम जवनम कव हहकब म सवनदर

 फरमवयव जववम।" 

7. From the perusal of said complaint itself, it is admitted by the

opposite party no.2 that the cheque of Rs. 02 lacs was issued by

the applicant on 20.01.2012 and the said cheque was presented

on 19.11.2012, therefore, the said cheque was presented after its



validity period beyond six month. On 19.11.2012, when the said

cheque was dishonoured, the said instrument was not a valid

instrument for which an offence under Section 138 N.I. Act can

be  attracted.  So  far  as  the  cheque  of  Rs.  03  lacs  issued  on

12.09.2012 is concerned that was presented within the validity

period  on  29.11.2012,  however,  the  said  cheque  was  also

dishonoured.  Therefore,  the  instant  complaint  has  been  filed

without  making  any  averment  that  any  demand  notice  was

issued in terms of Section 138 N.I. Act by the opposite party

no.2 from the applicant and the applicant has failed to comply

with such demand notice. However, along with the complaint,

the photocopy of the notice dated 13.12.2012 and the registry

receipt  dated  13.12.2012  has  been  annexed.  Vide  impugned

summoning  order  dated  25.09.2013,  the  learned  Magistrate

taking note of the said legal notice and the registry receipt, has

issued the summons against the applicant. However, the learned

Magistrate has taken cognizance for both the cheque amounts. 

8. In the considered opinion of this Court so far as the cheque of

Rs.  02  lacs  is  concerned,  the  same  was  presented  after  its

validity period, therefore, that will not attract any offence under

Section 138 N.I. Act and so far as the cheque of Rs. 3 lacs is

concerned for want of any averments in the complaint under

Section  138  N.I.Act  regarding  demand  notice  issued  by  the

opposite  party  no.  2  from  the  applicant  and  failure  of

compliance  on  behalf  of  the  applicant  to  the  said  demand

notice,  the  complaint  is  improperly  filed  and from the  plain

reading of the said complaint as aforequoted, no offence under

Section  138  N.I.  Act  is  constituted,  therefore,  the  instant

application deserves to be allowed and is hereby allowed.

9.  The summoning  order  dated  25.09.2013  and  the  entire

proceedings of  the Complaint  Case No. 22 of 2013 (Santosh

Kumar Jaiswal vs. Pradeep Kumar Asthana), under Section 138

Negotiable  Instrument  Act,  P.S.  Rani  Ki  Sarai,  District

Azamgarh, are hereby quashed. 

Order Date :- 3.11.2023

Ashish Pd.
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