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1. The question here for our determination is as to whether the
security money which a miner deposits at the time of grant of
lease under the Uttar Pradesh Minor Minerals (Concession) Rules,
1963 (hereinafter referred to as the “1963 Rules”) could be
forfeited when a lease is determined for the non-payment of
royalty, rent or other dues. In the instant case, the petitioner had
applied by means of e-tendering when it was advertised that the
lease would be settled on the highest bidder for the Yamuna River
Khand no. 16/2 and 16/3 measuring 20.23 acres in Village
Mahewa, Tehsil Manjhanpur, District Kaushambi. The availability
of mineral was given out as 4,00,000 cubic meters per year. The
lease was to be given for a period of five years. The petitioner
who applied by e-tendering was found to be the highest bidder
and was given a lease of five years commencing on 22.02.2018
and ending on 21.02.2023. The petitioner before the grant of lease
had deposited Rs. 1,74,00,000/- as security and had also deposited

Rs. 1,74,00,000/- as the first instalment. As per the agreement in



the first year of the mining operation, the petitioner had to deposit
four instalments of Rs. 1,74,00,000/-. In the second year thereafter,
he had to deposit instalments of Rs. 1,91,40,000/- in four equal
instalments. After the petitioner commenced with his work, he
subsequently discovered that the mineral available was not of
proper standard and that the work of excavation from the mines,
which he had taken on lease, was not a profitable venture. As a
consequence, therefore, on 15.10.2018 the petitioner applied online
to the District Magistrate, Kaushambi requesting him to get the
mining area of the petitioner surveyed for assessing as to whether
the quantity of mineral as was earlier given out was there or not
and as to whether the minerals were mixed with mud. This
application was followed by another application dated 16.10.2018
and by this application, in fact, the petitioner prayed that the lease
be determined on account of the mineral not being available in the
mining area. The Mines Inspector, Kaushambi on 28.11.2018 upon
a query being made by the District Magistrate as to whether a re-
assessment could be made, wrote to the District Magistrate that
there was no provision for re-assessing as to whether minerals
were available or not in the mining area which was given out to the
petitioner. It is the averment in the writ petition by the petitioner
that even though the petitioner had not done any mining after he
had given a notice on 15.10.2018, on 04.01.2019 a notice was

given to the petitioner to deposit his fourth instalment of the first



year. It may be stated that after the petitioner had got the lease in
his favour on 22.02.2018, he had deposited the second quarterly
instalment on 19.04.2018 and the third instalment on 13.07.2018
by treasury challans. When the petitioner received the notice dated
04.01.2019, he objected to the demand made by the District
Magistrate and on 30.01.2019 he objected in writing that there was
no mineral available and mining was not possible and that the
amounts which the petitioner had deposited earlier be also
refunded to him. Even before, the petitioner’s objection could be
dealt with, the time to deposit the first instalment of the second
year had arrived and, therefore, on 30.03.2019 the petitioner
deposited Rs. 1,91,40,000/-. This the petitioner had deposited after
the lease deed was determined by the order dated 25.03.2019.

2. It is the case of the petitioner that despite the fact that the
petitioner had deposited the security, the two instalments of the
first year and the first instalment of the second year, the District
Magistrate demanded from the petitioner the fourth instalment of
the first year and also the first instalment of the second year.

3. The petitioner approached the High Court against the
demand but he was relegated to the filing of an appeal. The
Appellate Court thereafter on 16.07.2021 rejected the appeal of
the petitioner. Resultantly, the petitioner filed a Revision before

the State Government under Rules 78 of 1963 Rules and when the



Revisional Court dismissed the Revision on 20.09.2021, the
petitioner filed the instant writ petition.

4, Learned counsel for the petitioner has assailed the three
orders primarily on the ground that under Rule 58 of the 1963
Rules if any mining lease was determined after serving a notice on
the lessee to pay within 30 days of the receipt of notice any
amount due or dead rent under the lease including the royalty due
to the State Government and if it was not paid within the next 15
days then the State Government could realise the dues from the
lessee as arrears of land revenue. Learned counsel for the
petitioner since had relied upon Rule 58 of the 1963 Rules the
same is being reproduced here as under :-

“[58. Consequences of non-payment of royalty, rent
or other dues :-

(1) The State Government or any officer

authorised by it in this behalf may determine the
mining or auction lease after serving a notice on the
lessee to pay within thirty days of the receipt of the
notice any amount due or dead rent under the lease
including the royalty due to the State Government if
it was not paid within fifteen days next dfter the date
of fixed for such payment. This right shall be in
addition to and without prejudice to the right of the
State Government to realise such dues from the
lessee as arrears of land revenue.
(2) Without prejudice to the provisions of these rules,
simple interest at the rate of 24 per cent per annum
may be charged on any rent, royalty, demarcation fee
and any other dues under these rules, due to the State
Government after the expiry of the period of the
notice under sub-rule (1).]”

(Emphasis supplied)



5. Learned counsel for the petitioner has further stated that the
only instalment which the petitioner had not paid was the fourth
instalment of the first year and that was to the tune of Rs.
1,74,00,000/-. This amount could, as per the Rule 58 of the 1963
Rules, be realised as arrears of land revenue from the petitioner.
Learned counsel for the petitioner also referred to the Government
Order dated 14.08.2017 and submitted that as per Clause 19(3) if
the petitioner could not deposit any due then that amount could be
recovered from him as arrears of land revenue alongwith interest.

Clause 19(3) is being reproduced herein under :-

“(3) e/ qY & [T 9 75 HiAerT ggT gENIler g
TTHE! qf & [o7y UgT gRIfe fReEraett 4 efRa
ggef 3T @ TN I WD GIRT 5T T9 7
[ETRT TiehaT @& TN GESTEIR GIRT 57T &1 Tl
Sh ST 7 [T [l & AN &F GARIe TAT T
YT B GO H [FF7-59 @& IJHR I NI T
Tied aget i Sk’

6. Learned counsel for the petitioner, only to clarify as to
when the security could be used for adjusting the amount due,
referred to Rule 59 of 1963 Rules and submitted that if there was
any contravention of the conditions of the lease then the
petitioner/miner could be made liable for a certain fine/penalty
and that penalty could be deducted by the District Magistrate from
the security money deposited against the lease in case of failure of
deposit of penalty money. Learned counsel for the petitioner has
also relied upon a judgment of this Court dated 19.02.2020 in
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Writ-C No. 13569 of 2019 (Ajay Raj Dwivedi vs. State of U.P. &
Ors.) and submitted that under no circumstance, the amount
which was due could be recovered other than the method as was
provided under the provisions of Rule 59 of 1963 Rules and he
submitted that definitely the security could not be forfeited.
Learned counsel for the petitioner further pointed out to the Part-II
of the agreement which the petitioner had entered with the State
Government on 22.02.2018 wherein it was provided that if any
particular payment was not made then the same could be
recovered as arrears of land revenue. This provision is being

reproduced here as under :-

“FqIfAcT] PT T 9% YA T [ S af drfare!
&l FIFAT- (3) T 3 SUFATGT-UF (Presents) Pi
Tl IR HIdq=¢ll & 37EfiT I FRBR Pl & ¥qTHT
Bl ! [T BT FITT USTERS/USTIR®! GIRT
SRIF 7T F7 & Hiaw 7 a7 TrF a3 U
SEBRT &, [ I FRBR FH 37 A1 s
GRT A1 @, A1 97 9% 31 Jfd & ager P o
Tl & O FIGTYTTe! 3T JH1IT”

7. Also since Rule 59 of the 1963 Rules was sought to be
differentiated from Rule 58, the Rule 59 is being reproduced here
as under :-

"59. Consequences of contravention of certain
conditions -(1) The proponent who has received
Letter of Intent however has not produced mining
plan within the stipulated period, of one month as per
the provisions mentioned in Rule 34 be liable for
penalty of Rs. one lakh on failure to deposit the



amount of penalty the same shall be deducted by the
District Magistrate from the security money
deposited against the concerned lease.

2) The lessee who does mining works
contravening the terms and conditions mentioned in
the approved mining plan and clean environment
certificate issued as per the provisions provided
under Rule 34, then he will be liable for penalty at
the rate of Rs. 50,000/- per occasion of default that
shall be recovered by the District Magistrate.

(3) If the lease holder disobeys the provisions
of Rule 35 then penalty at the rate of rupees twenty
five thousand per day for each and every default
shall be levied by the concerned District Magistrate.
In case of default on deposit of such levied penalty
the concerned District Magistrate will deduct the
said amount from the amount of security deposited
against the said mining lease.

(4) According to the provisions provided under
Rule 41-H mining work through suction
machine/lifter into the water stream will be
prohibited. If any lessee is found contravening the
provisions of the said rule then he will be liable for
penalty at the rate of of Rs. five lakh per occasion of
contravening act, which will be recovered on the
order of District Magistrate or Director, Geology and
Mining. On__failure to deposit of the above
mentioned amount of penalty the same shall be
deducted by the District Magistrate from the
security _money deposited against the concerned
lease.

(5) Any lessee holding a mining lease who commits a
breach of any of the conditions provided in Rule 44
shall be liable for levy/penalty of Rs. fifty thousand.
On failure to deposit the said amount of penalty the
same shall be deducted by the District Magistrate
from the security money deposited against the
concerned lease."

(Emphasis supplied)



8. Also the Rule 60 of the 1963 Rules, to illustrate how its

provision is different from Rule 58, is being reproduced here as

under :-

“60 Consequences of contravention of rules and
conditions of lease generally - (1) In case of any
breach or contravention by a lessee of any of these
rules or conditions and covenants contained or
deemed to be contained in the lease except those
relating to payment of royalty, rent or other sums due
to the State Government, the State Government may,
dfter giving the lessee a reasonable opportunity to
state his case, determine the lease. The right shall be
in addition to and without prejudice to the provisions
of Rule 59.

(2) If a lease is determined under sub-rule (1),
the lessee may be black listed by the District Officer
for such period, not exceeding two years, as he may
consider proper which shall be uploaded on the
website of the department and during the said period
no mineral concession under these rules shall be
granted to him. An entry in this regard shall be made
in the remarks column of the registers of mining lease
or the auction lease, as the case may be.

(3) If any person other than the mining lease
holder or entity held is convicted for the charge of
illegal mining/transportation, then besides the
penalty/ punishment, name of such person or entity
will be listed into the black- list by the State
Government and will be uploaded and displayed on
the website of the department and no mining lease
under this rules shall be granted within such period
in favour of the said person or entity.”

9. Learned counsel for the petitioner also drew the attention of

the Court to the provision which was with regard to the forfeiture

of the security money in the lease/agreement dated 22.02.2018.



That provision in the lease deed was in Part-III of the lease deed
wherein it was provided that if any rule or any condition in the
lease was violated then the complete or a part of the security could
be forfeited and the lease could be terminated. Learned counsel

for the petitioner stated that in the Clause given in Part-III of the

agreement, even though the heading was “TqTAEl BT THT G

I T 1337 ST @ @rRfarE? # 7T, the clause actually was

with regard to violation of any condition of the lease or any rule
and he, therefore, submitted that even if the heading of the Clause
was with regard to the procedure if payment was not made, in
fact, the Clause was with regard to what had to be done if any rule
or any condition of the lease was violated. Learned counsel for the
petitioner in this regard submitted that the heading of the Clause
was not to prevail over the content of the Clause. Since learned
counsel for the petitioner pointed out to the relevant Clause in
Part-I1T of the agreement, the same is being reproduced here as

under :-

QT BT T9 X YA 7 17 S at Priaret
& FiFAT=- (1) JI GSTeIRS FoHo FYEIFoT (TREN)
[AEraci-1983 & fefl AT a1 g9 gg @l foe
AT 3N [T o @l 5T @Y Tl IIod G¥HIN gST
THTH @Y Wl & 3N Fiagla SET Bl gula: a1 319Ia:
W&T @Y Fad! 8, fg Hidewe I8 & fa5 qgT wmg
&3 ST & 94 gSTeING @l S I FT BT BT
TTSiNTr & & o7 Jifad 3w 3T SreT”




10. Learned counsel for the petitioner, to bolster his argument
that marginal note/heading had not to prevail over the actual
contents of a section, relied upon the judgment of Supreme Court
in Magbool vs. State of U.P. and another reported in (2019) 11
SCC 395 and he specifically relied upon paragraph 9 of the
judgment. Paragraph 9 of the aforesaid judgment is being
reproduced here as under :-

“9. The title to the provision need not invariably
indicate the contents of the provision. If the provision
is otherwise clear and unambiguous, the title pales
into irrelevance. On the contrary, if the contents of
the provision are otherwise ambiguous, an aid cant
be sought from the title so as to define the provision.
In the event of a conflict between the plain
expressions in the provision and the indicated title,
the title cannot control the contents of the provision.
Title is only a broad and general indication of the
nature of the subject dealt under the provision.”

11. Learned counsel for the petitioner, therefore, submitted that
if any amount which was payable as royalty, rent or other dues
was not paid by the petitioner then in addition to the
determination of the mining lease, the amount could be recovered
only as arrears of land revenue. He submitted that under no
circumstance, the security money could be forfeited. At this point
of his argument, learned counsel for the petitioner submitted that
petitioner was in fact ready to get the amount of royalty, which he

had not paid, deducted from the security which he had deposited.
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12.  Sri Sandeep Kumar Singh, learned Additional Chief
Standing Counsel, however, in reply has submitted that if the
petitioner had not paid the royalty which was due from him then
the authorities had no other option but to punish the petitioner and
if they had to punish they could rely upon Rule 58 or also on the
condition of the lease dated 22.02.2018 and relying upon the
Clause under Part-III of the lease deed as had been reproduced
earlier, he submitted that the Clause definitely permitted the State
to forfeit the security. Also, the TDS etc. when was not paid then
that had to be taken from the petitioner in addition to the
forfeiture of the security.

13. Having heard Sri Mukesh Prasad, learned Senior Advocate
assisted by Sri Suraj Singh, learned counsel for the petitioner and
the learned Additional Chief Standing Counsel, we are of the view
that when the petitioner had not paid the fourth instalment of the
first year then that amount alongwith the TDS amount payable
and the amount payable towards the District Mineral Foundation
Trust Fund could be recovered only as arrears of land revenue. A
composite reading of Rules 58, 59 and 60 of the 1963 Rules,
definitely makes it clear that if a particular royalty or any other
due under the lease was not paid then in addition to the
determination of lease, the amount which was payable by the
petitioner to the Government could be recovered only as arrears of

land revenue. However, if there was any penalty for non-
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compliance of any of the many rules or if there was violation of
any lease condition except those relating to payment of royalty,
rent or other dues, the State Government could determine the
lease and could also impose a penalty under Rules 59 and 60 of
forfeiting the security. Definitely, the provisions of Rule 58 stand
apart from the provisions of Rules 59 and 60 of the 1963 Rules.
14. Rule 58 is only with regard to the consequences of non-
payment of royalty, rent or other dues. Rule 59 is with regard to
the contravention of certain conditions wherein penalty could be
imposed and that penalty, if not paid, could be deducted by the
District Magistrate from the security money deposited by the
lessee. Rule 60 was with regard to the breach or contravention by
a lessee of any of the Rules of 1963 Rules or conditions and
covenant contained therein except those relating to payment of
royalty, rent or other sums due.

15.  Under such circumstances, this Court is definitely of the
view that the confiscation/forfeiture of royalty by the three
impugned orders namely the order dated 25.03.2019 of the
Additional District Magistrate (F&R); the order dated 16.07.2021
of the Appellate Court and the order dated 20.09.2021 of the
Revisional Court cannot be sustained in the eyes of law. The
amount which was due from the petitioner could have been
recovered only as arrears of land revenue. However, since the

petitioner had given an offer that the money which was due from
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the petitioner i.e. the fourth instalment of the first year and other
statutory dues be recovered from the security amount, it is being
provided that these amounts can be recovered from the security
money of Rs. 1,74,00,000/- which was deposited by the petitioner
before the execution of the lease. The rest of the amount of the
security be released to the petitioner forthwith.

16.  With these observation, the orders dated 25.03.2019 of the
Additional District Magistrate (F&R); the order dated 16.07.2021
of the Appellate Court and the order dated 20.09.2021 of the
Revisional Court are set aside and the writ petition is accordingly,
allowed.

Order Date :- 14.12.2023

M.S. Ansari

(Manoj Bajaj, J.)  (Siddhartha Varma, J.)
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