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Hon'ble Jayant Banerji,J.

1. Heard learned counsel for the petitioner.

2. This petition has been filed seeking the following relief:

"(a) Set aside the impugned order dated 31.05.2023 (Annexure No.7 to the
petition) passed by the District Judge, Mirzapur in Civil Appeal No.2 of 2019
(Ram Chandar & Others Vs. Banshidhar & others).

(b) Allow the application Under Order dated 02.09.2022 Under Order 41
Rule 27 C.P.C. (Annexure No. 5 to the petition) and further proceedings of
Appeal No.2 of 2019 (Ram Chandar & Others Vs. Banshidhar & others)
pending before the District Judge, Mirzapur may be kept in abeyance, during
the pendency of the present petition before this Hon'ble Court.

(c) Restrain the defendant-respondents not to interfere in the peaceful
possession of the petitioner over the plot No. 440 area 8 Biswa situated in
village Sarawa, Taluka Majhwa, Pargana Kasiwar, Tehsil Sadar, District
Mirzapur or may direct the parties to maintain status quo on spot.

(d) Issue any other suitable, order or direction, as this Hon'ble Court may
deem fit and proper in the facts and circumstances of the case.

(e) Award cost of the petition in favour of the Plaintiff-- Petitioners."

3. It appears that the suit filed by the plaintiff-petitioner seeking a
decree of declaration of a sale deed dated 16.9.2014 as void and
for mandatory injunction was dismissed ex-parte by means of the
judgment and order dated 23.11.2018. Annexure No. 3 to this
petition is the memorandum of appeal bearing Civil Appeal No. 2
of 2018 that was filed by the petitioner in the court of the District
Judge, Mirzapur. In the aforesaid appeal, the petitioner moved an
application dated 2.9.2022 under Order 41 Rule 27 CPC seeking to
bring on record additional evidence. By the order impugned dated
31.5.2023, the application has been rejected by the District Judge.

4. The contention of the learned counsel for the petitioner is that
the additional evidence sought to be brought on record was



actually given to the previous advocate, who did not file the same,
which documents were material for proper adjudication of the
case. It is stated that thereafter a new advocate was engaged who
looked into the documents and then moved the application dated
2.9.2022. It is stated that the application for additional evidence
ought to have been allowed because there was substantial cause for
the documents to be produced which would enable the appellate
court to pronounce judgment. In support of his submissions,
learned counsel has relied upon a judgment of the Supreme Court
in the case of Shalimar Chemicals Works Ltd. Vs. Surendra Oil
and Dal Mills (Refineries) and others reported in 2011 (2) AWC
1353 and a judgment of a Coordinate Bench of this Court in the
case of Chaudhari Haider Hussain and others Vs. Apar Ayukt
(Prashasan), Lucknow Division and others reported in 2016 (6)
AWC 6492. Rule 27 of Order 41 of the CPC prohibits production
of additional evidence by the parties to an appeal subject to three
exceptions which are as follows:

"(a) the Court from whose decree the appeal is preferred has refused to admit
evidence which ought to have been admitted, or

(aa) the party seeking to produce additional evidence, establishes that
notwithstanding the exercise of due diligence, such evidence was not within
his knowledge or could not, after the exercise of due diligence, be produced
by him at the time when the decree appealed against was passed, or

(b) the Appellate Court requires any document to be produced or any witness
to be examined to enable it to pronounce judgment, or for any other
substantial cause, the Appellate Court may allow such evidence or document
to be produced or witness to be examined."

5. It is not the case of the petitioner that the trial court had refused
that evidence which ought to have been admitted. The petitioner
was required to establish before the appellate court that
notwithstanding the exercise of due diligence, such evidence was
not within his knowledge or could not, after the exercise of due
diligence, be produced by him at the time when the decree
appealed against was passed.

6. A perusal of the application dated 2.9.2022 reflects that the
application of the petitioner was liable to be rejected on the aspect
of due diligence itself which has been done by the District Judge in
the impugned judgment.

7. As far as the clause (b) of sub-section (1) of Section 27 is
concerned, there is no substantial cause reflected in the application
dated 2.9.2022 that would merit allowing the application. For the



sake of convenience, the application dated 2.9.2022 is reproduced
below:

HIa7T 7957 & &5 sTfier SuRlh 7 SN AT 98 I8 T HabTel 7 ST 3 P Saod
IS oI gaed O Ffgd & q1f@er g9 d @ T 81 a7 379 gd
SIfeerchT Bl TR I H IF FIT PRI STRAT Pt &g [T 7T o omg Gd Sifearhr
GRT ST GT BIIIT JIET 781 1357 11 FIGKIT / STicir=ee @ qd Sifelabr @ cravarg]
& BN IE oAl §5 &1 TP T / SAATCH §RT 37 qIGTT & THT 5 H I 1357 &1
15 " farfad STIRTS! @ [Averd T JaeHT BT [FU1T faian 19-7-2004 &1 &1 T &, farg 37
T FIAaIGt / ST §H T b1 TN &7 FIGFII / UIATCH Bl T8 BRI IS /
ficTred @ g Sifelawhr + S FET BFIIT & IET 7 Pt Tr=¢T  areimr / sTficiesd
@I Tt T& g 3R 7 & I wqa BFrIT argd & 1351 T e [/ sfiered & T
SIfejerchT GIRT R 19 ST 9% Sk W PIIIT @bl GHY] FapeT Gref=Ta SR Fabel HIH [T
T IR 3T faereey 13 Ik TT BRI JIEST 1357 ST R8T &, S Fga BITIT & A1
~IIG @ =1 T [ vt 3 bl A e &7 STdieie GINT SITgEa 3aY ~ITord
H GgT BT STEST B 4 B g 78] b Tt &1 BT qrefraa @ arel FGorq HFrara &
AT 152 5T 4 BIE [Rer=a urar Sk @l @07 5 14318 BT BT BRIGT 13T SN I Fgd
BT SITHIeT (AT 1357 STTah T18T 4 U@l ST Siva¥! a =7 I 81

37T: 17T & 135 refra &7 5 Y e @) G 5 [AIe BT T BRIET 1A S 3t
IRIH H GreffTr gIeT e W @5 TTeT JIREST g BT &1 TfAeT fBfder 152 o &t

YT BV

=7 81"

8. It is pertinent to mention here that in this petition, the list of
documents that was sought to be produced as additional evidence
has not been enclosed. Under the circumstances, learned counsel
for the petitioner cannot seek benefit of the judgments cited by
him. In Shalimar Chemicals Works Ltd., the fact scenario that
was considered by the Supreme Court was quite different from the
present case. The Supreme Court had noticed that serious mistakes
were committed in the case at all stages. It was held that the trial
court should not have marked as exhibits the xerox copies of the
certificates of registration of the trade mark in the face of the
objection raised by the defendants. It should have declined to take
them on record as evidence and left the plaintiff to support its case
by whatever means it proposed rather than leaving the issue of
admissibility of those copies open and hanging, by marking them
as exhibits subject to objection of proof and admissibility. The



Supreme Court observed as follows:

"12. On a careful consideration of the whole matter, we feel that serious
mistakes were committed in the case at all stages. The trial court should not
have "marked" as exhibits the Xerox copies of the certificates of registration
of trade mark in face of the objection raised by the defendants. It should have
declined to take them on record as evidence and left the plaintiff to support its
case by whatever means it proposed rather than leaving the issue of
admissibility of those copies open and hanging, by marking them as exhibits
subject to objection of proof and admissibility. The appellant, therefore, had a
legitimate grievance in appeal about the way the trial proceeded. The learned
single Judge rightly allowed the appellant's plea for production of the
original certificates of registration of trade mark as additional evidence
because that was simply in the interest of justice and there was sufficient
statutory basis for that under clause (b) of Order XLI, Rule 27. But then the
single Judge seriously erred in proceeding simultaneously to allow the appeal
and not giving the defendants/respondents an opportunity to lead evidence in
rebuttal of the documents taken in as additional evidence. The Division Bench
was again wrong in taking the view that in the facts of the case, the
production of additional evidence was not permissible under Order XLI, Rule
27. As shown above the additional documents produced by the appellant were
liable to be taken on record as provided under Order XLI, Rule 27 (b) in the
interest of justice. But it was certainly right in holding that the way the
learned single Judge disposed of the appeal caused serious prejudice to the
defendants/respondents. In the facts and circumstances of the case, therefore,
the proper course for the Division Bench was to set aside the order of the
learned single Judge without disturbing it insofar as it took the originals of
the certificates of registration produced by the appellant on record and to
remand the matter to give opportunity to defendants/respondents to produce
evidence in rebuttal if they so desired. We, accordingly, proceed to do so. The
judgment and order dated April 25, 2003 passed by the Division Bench is set
aside and the matter is remitted to the learned single Judge to proceed in the
appeal from the stage the original of the registration certificates were taken
on record as additional evidence. The learned single Judge may allow the
defendants/respondents to lead any rebuttal evidence or make a limited
remand as provided under Order XLI, Rule 28."

9. Similarly, in the case of Chaudhari Haider Hussain, two
documents dated 5.12.1951 which was the original agreement and,
an order dated 29.12.1951 passed by the Parganadhikari on the
basis of the compromise were sought to be brought on record.
After considering the aforesaid judgment in Shalimar Chemicals
Works Ltd., it was held that the order and the compromise
agreement of 1951 that formed part of the application that was
sought to be brought on record by the application under Order 41
Rule 27 (b) CPC, ought to have been brought on record and the
case was accordingly, allowed while setting aside the order
rejecting the application for additional evidence.

10. The appellate court has taken a decision with regard to the
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application under Order 41 Rule 27 and has applied its mind to the
same. As stated above, list of documents sought to be filed by way
of additional evidence has not been filed in this petition. Moreover,
the appellate court has considered the aspect of due diligence
while rejecting the application.

11. Under the circumstances, no interference is called for and this
petition is dismissed.

Order Date :- 2.11.2023
A. V. Singh

(Jayant Banerji, J.)



