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Court No. -1

Case :- MATTERS UNDER ARTICLE 227 No. - 8098 of
2023

Petitioner :- Ram Autar (Since Deceased) And Another
Respondent :- Radhey Shyam (Since Deceased) And 5
Others

Counsel for Petitioner :- Anand Kumar Srivastava,Bhawesh
Pratap Singh

Counsel for Respondent :- Shubham Dwivedi,Sandeep
Kumar Dubey

Hon'ble Jayant Banerji,J.

1. Heard Sri Vikas Khandelwal and Sri Bhawesh Pratap
Singh, learned counsel for the petitioner. No one appears for

the respondent.

2. The petitioner/judgment-debtor has challenged an order
dated 17.7.2023, passed by the Additional Civil Judge
(Junior Division) in Execution Suit No. 4 of 2015 (Radhey
Shyam Vs. Babu Lal).

3. This  petition has been filed by the
judgment-debtor/defendant in Original Suit No. 37 of 1978,
which suit was partly decreed on 10.2.1981 pursuant to a

judgment and order dated 30.1.1981.

4. The contention of the learned counsel for the petitioner is

that in the suit, six reliefs were sought which were;

(1) The construction shown as 'Aa’, 'Ba’, 'Sa' 'Da' in the site
plan existing on plot No. 250 situated in Mauza
Sarfuddinpur, Pargana Jhunsi, district Allahabad be

demolished,



(2) the defendants be evicted from the areca marked 'Aa’, 'Ba’,
'Sa’, 'Ya', 'Ra’', 'Da' on plot no. 250 and the plaintiff be given

possession thereof,

(3) a decree of permanent injunction be granted restraining the
defendants from interfering in the possession of the plaintiff on
an area of 2 Bigha 4 Biswa 15 Dhur on plot no. 250 and from
restraining them from making any construction thereon and

from cutting any trees standing on that plot,

(4) if during the pendency of the suit, possession of the
plaintiff is found to have been taken away, then possession of

the plaintiff be restored,

(5) cost of the case be given to the plaintiff from the

defendants and

(6) any other relief that may be required to be granted in
favour of the plaintift be granted.

5. By the aforesaid decree dated 10.2.1981, the suit was partly
decreed to the extent that permanent injunction was granted
restraining the defendants from interfering in the possession of
the plaintiff in any way on plot no. 250 area 2 Bigha 4 Biswa
15 Dhur situated in Mauza Sarfuddinpur, Pargana Jhunsi,
district Allahabad. The plaintiff's suit was dismissed with

regard to the other reliefs.

6. When the matter was argued on 1.11.2023, the counsel
for the petitioners had argued that the application dated
6.9.2021 appearing on page No. 96 of the present petition was
paper No. 4C in the execution proceedings and the submission
was that by means of paper No. 4C, relief of possession was

sought, which decree was not even granted by the trial court.
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Accordingly, the Court had dictated an order in open Court.
However, later, while revising the order, it appeared that
document numbers of the some documents had to be verified
from the original record of the suit and the original record was
also required to be perused. Accordingly, the case was listed on

8.11.2023. On 8.11.2023, the following order was passed:

“l. Pursuant to the order dated 1.11.2023, a scanned copy of the
record of the execution case has been produced.

2. From perusal of the same, it is evident that the application
dated 6.9.2021 (page no. 96 of the petition) which was sought to
be portrayed by Mr. Vishal Khandelwal, Advocate, brief holder of
Mpr. Bhawesh Pratap Singh, learned counsel for the petitioner on
1.11.2023 as Paper No. 4C, is not marked as Paper No. 4C in the
original record but is marked as Paper No. 19C. Paper No. 4C is
an application dated 16.8.2015 which has been enclosed with this
petition at page 93. Relying upon the oral submissions made by
the counsel for the petitioner, an order was dictated in open court.

3. On perusal of the original record, the fact scenario, prima
facie, appears to be quite different.

4. The matter requires further consideration.

5. Put up this matter tomorrow at 10:00 AM peremptorily for
further hearing. Mr. Vishal Khandelwal, Advocate, holding brief
of Mr. Bhawesh Pratap Singh and Mr. Bhawesh Pratap Singh,
learned counsel for the petitioner shall both remain present in the
Court tomorrow.”

7. On perusal of the original record, it appears that paper
No. 4C is dated 6.8.2015 and by that application, execution of
the decree, as granted by the Court, was sought. However, by
that application, the relief as reflected in the application dated
6.9.2021, had not been sought. As a matter of fact, in the
original record the document paper dated 6.9.2021 is paper No.
19C, which is yet to be disposed of by the executing court.

8. It is pertinent to mention here that paragraph Nos. 14

and 15 of this petition read as follows:
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“14. That the respondent no.l moved an application dated
6.9.2021 seeking permission from the concern execution court for
ensuring possession of the concerning property from the
petitioner/defendant. A true copy of the application dated
6.9.2021 is being filed herewith and marked as Annexure No.6 to
this petition.

15. That the aforesaid application moved by the respondent no.l
partly allowed by the learned lower court vide order dated
17.11.2021 bearing Paper No.4C and direction has been issued to
the Court Amin with the direction to assure the execution of
decree dated 30.1.1981 after information for the parties and

submitted report to the concern court fixing date 6.12.2021. A
true copy of the order dated 17.11.2021 is being filed herewith
and marked as Annexure No.7 to this petition.”

9. It 1s, therefore, evident that the counsel for the
petitioners had advanced arguments on the basis of a
document, the number of which was wrongly portrayed to the
Court during submissions made. Moreover, the averments
made in the aforesaid two paragraphs of the petition, falsely
indicate that the application dated 6.9.2021 is paper No. 4C. A
comparison of paper No. 19C appearing in the original record
and the document appearing on page No. 96 of the petition
reflects that the document on Page No. 96, prima facie, is a
photocopy of paper 19C appearing in the original record. It
appears that on the paper No. 19C, the alpha-numeric ‘19C’
which clearly appears written on the original record, has been
erased or concealed while making the photocopy that appears

on Page No.96 of the petition.

10. I have perused the order impugned dated 17.7.2023. It is
an order dismissing an application 63C made in execution
proceeding No.4 of 2015. The document 63C has been filed
along with the second supplementary affidavit dated 5.10.2023
which appears to be an application under Section 47 and 151
CPC that is filed on behalf of the judgment-debtor which is
dated 13.3.2023. In this application it was prayed that status
quo on the operation of an order dated 28.6.2022 of the Sub-
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Divisional Officer Phoolphur, Prayagraj, be directed, till the
disposal of the execution proceedings with regard to the plot
No. 250 area 0.4690 hectares. The trial court considered the
objections 68C filed by the decree-holder in which it was
stated that the order dated 28.6.2022 was passed by the Sub-
Divisional Officer Phoolphur, Prayagraj for placing the
boundary marks on plot No.250 and that the High Court had,
in a writ petition directed the Sub-Divisional Officer to comply
with its own order dated 28.6.2022. It was observed that after
compliance, the defendants / judgment debtors had no right to
interfere in the possession of the decree holder. The executing
court noticed that the Sub-Divisional officer in a case No. 6085
of 2022 (by order dated 28.6.2022) had approved the
demarcation report dated 20.11.2019 made by the Revenue
Inspector and had directed the boundary marks to be fixed. In
pursuance therefor, the revenue team, after information to the
parties took steps for fixing the boundary marks in presence of
the parties over the disputed site. It was noted that, previously,
by an order dated 17.11.2021, the court bailiff was issued a
warrant for compliance of the order dated 30.1.1981 passed by
the trial court, but since the property in dispute could not be
identified, the court bailiff had applied for demarcation
proceedings to be done with the cooperation of the Revenue
Department. It has been stated in the order that the Sub-
Divisional Officer has passed an order under Section 24 of the
U.P. Revenue Code, 2006. Under the circumstances, the

application 63C was dismissed.

I1. I find no illegality or error in the impugned order that
would merit interference in this petition. In the original record,

there is a report of the court bailiff dated 11.09.2023 which is
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numbered as paper No.75Ka, the contents of which are as

follows:
" R IR A ST (F0210) et TE&T 18, SAEE
SORMATE H&AT-4/2015
TSI A AT
e prRIdTE!
RIS S,

o AR & 37T b T H IHIUE! Pl Uoiihd Sb GRT
™ & Uy FfEd faa fAfY 8.09.2023 @ gwuE IM
PSSR IR ST Tedd HAgR, TIFRN T 2:00 o
37 uganl 98 W gl § IR fSpierR Ta #egd fSshl @
TERTOT AT I HYA Ik U el IuEyd AW
3O 37 T 3T FATPR T Hlo I P 3N H 37
FRRIT| fAaTfad ¥ W BIh JET H T 9 Oy B
Afedt T g1 e wod & 3R Agd ot W@ P
FEIMT AN GRT 981 3R S T8 37 17 1@ ey SIS N
3FTET &1 | farfed Sufd & 3R T M <7 & HRU Fafd i
fomRea =1EY & Tl A Y v ok 8 & HROT AR
IR & A< BT AT e8! 81 | Jfelad Ferd UeH
B DY puT B | o1 gferaeaer & faFRed 61 driaE! §va el
2| FEIGT Sf & THeT TR HTeR Wiy &1

qag

sd/- (illegible)
11.9.23
31T PAR ARt BIC 3R

SIS -, gellaldg

12. It is evident from the aforesaid bailiff’s report that when
the court bailiff, after giving information by registered post to
both of the parties, reached the site on 08.09.2023 around 2:00
P.M, he was met by the decree-holder and the judgment-debtor
along with other witnesses and prominent persons of the

locality and it was found that on the plot in dispute, temporary
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constructions and huts were existing and the judgment-debtor
and his people did not permit the court bailiff to enter the plot
in dispute and were intent on entering into an altercation. As
such, he could not enter into the disputed premises and so he
could not identify the property. It is stated that in view of the
dangerous situation at the site, the order of the High Court
could not be complied with and, therefore, the court bailiff
sought police assistance as without police assistance, the

property could not be identified.

13. It is noted that the second supplementary aftidavit was
filed on 06.10.2023 but these facts have not been brought on
record. It appears that the petitioners are concealing facts and

making misleading statements.

14.  Under the circumstances and in view of the observations
made above, this petition 1s dismissed with cost of Rs.25,000/-
to be deposited with the High Court Legal Services
Committee, High Court, Allahabad within a period of twenty
days, failing which the Registrar General shall get the same

recovered as a fine within a period of one month thereafter.

15. However, it is important to mention here that the appeal
of the petitioner / judgment debtor under sub-section (4) of
Section 24 of the U.P. Revenue Code, 2006, against the order
of demarcation passed by the Sub-Divisional Officer appears
to be pending before the court of the Commissioner. This
Court by its order dated 11.7.2023, passed in the aforesaid Writ
— C No. 20564 of 2023, had directed the Commissioner to
decide the stay application moved by the petitioner. Thus till
the decision by the Commissioner on the appeal is not made

and that order becomes final, it cannot be said that the order of
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Digitally signed by :-
KRISHNA KANT TIWARI
High Court of Judicature at Allahabad

demarcation passed by the Sub-Divisional Officer with regard

to the disputed land has attained finality.

16. It is clarified that any observation made herein shall not
be taken as opinion of this Court on the merits of the case of

either of the parties.

Order Date :- 9.11.2023
K.K.Tiwari

(Jayant Banerji, J.)
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