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1. Heard Mr. R.K. Shukla, Advocate holding brief of Mr. Aniruddh Kumar,

learned counsel for the petitioners, Mr. Abhishek Shukla, learned Additional

Chief Standing Counsel for the State-respondents and Mr. Pankaj Kumar

Gupta, learned counsel for the respondent - Land Management Committee.

2. Brief facts of the case are that one Jaggan was recorded tenure holder of

the plot in dispute. Jaggan had two sons, namely, Bhola & Chinku. Bhola

had a son, namely, Ram Prasad and petitioner nos.1 to 5 are the sons of

Ram Prasad. Chinku was married with Smt. Sukhana Devi and from the

wedlock  of  Chinku  &  Shukhna,  Sadhuram  was  born.  Sadhuram  was

married to Arti and after marriage, Sadhuram had expired, accordingly, Arti

re-married to one Vindeshwari. It is also mentioned in the writ petition that a

unregistered Will-deed was executed on 12.3.1972 by Chinku in favour of

Ram Prasad (father of petitioner nos.1 to 5) accordingly, in the proceeding

under Section 34 of U.P. Land Revenue Act, 1901 the name of petitioners'

father, namely, Ram Prasad was ordered to be recorded in place of Chinku

son of Jaggan on the basis of unregistered Will-deed dated 12.3.1972 vide

order  dated  30.11.1988.  Against  the  order  dated  30.11.1988  restoration

application / recall application was filed by Rajendra alias Yogendra who

was claiming right on the basis of succession in respect to the property of

late Chinku. The recall application was allowed vide order dated 11.2.2005

setting  aside  the  order  dated  30.11.1988 &  restored  the  case  for  fresh

decision. The Tahsildar vide subsequent order dated 24.1.2006 directed to



record the name of Rajendra Prasad son Ori on the basis of succession in

place of deceased Chinku son of Jaggan. Petitioners'  father as soon as

came  to  know  about  the  orders  dated  24.1.2006  &  11.2.2005,  filed

applications  dated  27.3.2006  and  13.3.2006  before  Tahsildar.  Both  the

aforementioned  applications  were  consolidated  and  were  heard  by  the

Tahsildar. The aforementioned applications were rejected by the Tahsildar

vide order dated 6.4.2011. During pendency of restoration application dated

27.3.2006 & 13.3.2006 petitioners' father executed a sale-deed in favour of

Mohd.  Hussain  &  Sana  Ullah,  who  filed  two  recall  applications  dated

11.4.2011, accordingly, Tahsildar vide order dated 11.4.2011 has stayed the

operation of  the order dated 11.4.2011,  which was dismissed vide order

dated 26.5.2011. Revision filed by the petitioners' father was also dismissed

vide order dated 30.10.2015. Against the order dated 30.10.2015 revision

was  filed  by  Mohd.  Hussain  before  the  Board  of  Revenue,  which  was

dismissed  as  not  pressed  vide  order  dated  19.4.2023.  Petitioners  are

challenging the orders dated 30.10.2015, 26.5.2011, 6.4.2011, 11.2.2005 &

24.1.2006 passed in the mutation proceeding. 

3. Stamp reporter has reported the laches of 2724 days (about 7 years & 4

months) in filing the writ petition and there is no explanation regarding the

laches reported by the stamp reporter.

4.  Learned  counsel  for  the  petitioners  submitted  that  the  name  of

petitioners' father was ordered to be recorded on the basis of unregistered

Will-deed,  which  has  been  cancelled  by  any  Court,  as  such,  order  of

Tahsildar should not be interfered with by the Court in the proceeding under

Section  34  of  U.P.  Land  Revenue  Act,  1901  /  Section  34/35  of  U.P.

Revenue Code, 2006. He further submitted that the restoration proceeding

initiated by the private respondent was abuse of  process of  law but the

same was allowed and by the subsequent order, Tahsildar has passed the

order for recording the name of respondent no.7 on the basis of succession

and name of petitioners'  father was ordered to be expunged. He further



submitted that the revision filed by the petitioners' father Ram Prasad has

been also dismissed in the arbitrary manner. He next submitted that the suit

under Section 229B of U.P.Z.A. & L.R. Act filed by the petitioners' father in

respect to the holding of different village although on the basis of same,

Will-deed  was  decreed  and  the  decree  has  attained  finality.  He  also

submitted that in respect of the village in question where the property in

dispute is situated another suit under Section 144 of U.P. Revenue Code,

2006 has been filed by the petitioners being Suit No.T202317630202355 of

2023 is pending before the Sub-Divisional Officer, Mahod, Bansi, District-

Siddharthnagar. He further submitted that the order passed by the Tahsildar

expunging the petitioners'  father entry as well  as revisional order be set

aside and matter be sent back to the Tahsildar to examine the issue again

in accordance with law after affording proper opportunity of hearing to the

petitioner. 

5.  On  the  other  hand,  Mr.  Abhishek  Shukla,  learned  Additional  Chief

Standing Counsel for  the State-respondents and learned counsel for  the

respondent-  Land  Management  Committee  submitted  that  the  suit  for

declaration  has  already  been  filed  by  the  petitioners,  which  is  pending

before the Court of Sub-Divisional Officer. They further submitted that the

writ petition filed with laches of 8 years arising out of mutation proceeding

should not be entertained as the order for mutation has been passed by the

Tahsildar  in  favour  of  private  respondent  in  the  year  2011  and  suit  for

declaration filed by the petitioners themselves is pending before the regular

Court, as such, in view of the law laid down by this Court in the case of

Smt. Kalawati Vs. Board of Revenue and Others, reported in (2022)

155 R.D. 169, the writ petition is liable to be dismissed. 

6. I have considered the argument advanced by learned counsel for the

parties and perused the records. 

7. There is no dispute about the fact that the dispute relates to the holding



of Late Chinku son of Jaggan and Tahsildar has initially passed the order

for mutation in favour of the petitioners' father on the basis of unregistered

Will-deed but subsequently, the order was recalled at the instance of private

respondent no.7 and subsequent order was passed to record the name of

respondent  no.7 in  place of  deceased Chinku.  There is  also no dispute

about the fact that the revision filed by the petitioners' father has been also

dismissed.  There  is  also  no  dispute  about  the  fact  that  the  suit  for

declaration under Section 144 of  U.P. Revenue Code, 2006 filed by the

petitioners is pending in respect to the property in dispute before the Court

of Sub-Divisional Officer. 

8.  In  order  to  appreciate  the  controversy,  the  finding  recorded  by  the

Tahsildar under the order dated 6.4.2011 will be relevant for perusal, which

is as under:

"   नययययलय तहससलदयर बबसस,   जनपद ससदयररनगर

  वयद सस० 154/88   अनतगरत धयरय 34 भभ-  रयजसव असधननयम

 रयम पसयद

बनयम

  रयजजनद उरर ययगजनद

    बयबत ममजय पसचमयहनस तपपय कक दयरन

  परगनय बबसस पभरब

 जनपद ससदयररनगर

आदजश

   पसतकत वयद कययमस पयररनय-       पत पर आधयररत हह आदजश नदनयसक 11.02.05   कज नवरद 27.03.06    कय व आदजश नदनयसक

24.01.06   कज नवरद 13.06.06              कय रयम पसयद दयरय कययमस पयररनय पत पसतकत नकयय गयय। सजस पर आपसत रयजजनद

 पसतकत हहई,                 उभय पकक कज नवदयन असधवकय कय सकनय गयय एवस पतयवलस कय अवलयकन नकयय गयय। कययमसकतयर कज नवदयन

         असधवकय दयरय बतययय गयय नक वससयत कज आधयर पर 30.11.88          कय मजरज पक मम नयमयनतण आदजश पयररत हय चककय रय।

     नबनय मकझज सकनज आदजश नदनयसक 11.02.05  व 24.01.06             पयररत कर नदयय गयय हह जय मजरज नवरद एक पकसय हह। रयजजनद यहयस

                    कय रहनज वयलय नहस रय सकखनय बजवय नचनकभ एक रजर औरत कय खडय करकज कययमस करयकर मजरज पक मम पयररत आदजश

 नदनयसक 30.11.88                   वयपस करयकर रयजजनद कज पक मम आदजश पयररत कर नदयय गयय। रयजजनद यहयस कय रहनज वयलय नहस हह वह

                   महरयजगसज कज नबनदजशवरस कय लडकय हह वहयस कज मतदयतय सभचस एवस पररवयर रसजसटर मम वह रयजजनद पकत नबनदजशवरस कज नयम

                    दजर हह। भभनम पर मजरय कबजय हह। नमययद असधननयम कय लयभ दजतज हहयज मजरस कययमस सवसकयर करकज सकनवययस कय अवसर नदयय

जयय।

                     रयजजनद कज नवदयन असधवकय कक बहस सकनस गयय उनकज दयरय एक वसश नकयय गयय। वसश ववक कज अनकसयर जगन कज दय लडकज

   नचनकभ व भयलय रज,     नचनकभ कक पतनस सकखनय,       पकत ओरस व चयर पकनतययस शयहरयतस,  मयहरयतस,  गकजरयतस,   व रयजरयनस,  पमत

                      रयजजनद हह। भयलय कज पकत रयम पसयद हह। वसश ववक पसतकत करनज कज बयद नवदयन असधवकय दयरय कहय गयय नक यनद नचनकभ कज

                   कयई लडकय लडकक व पतनस नहह रह तब रयम पसयद कय अपसजसकव त वससयत करयनज कक कयय आवशयकतय रस। वह सवयस



धयरय-171     कज अनतगरत नवसधक उतरयसधकयरस हयतज,          परनतक यह वयसतनवकतय कज नवपरसत हह कयकनक मवतक कक पतनस, पकत,

                  पकनतययस और पमत रज सजसकज डर सज इनकज दयरय रजर वससयत तहययर कक गयस। रयम पसयद कज नवरद 420  कय मककदमय

    पसजसकव त हहआ रय। चकबनदस नययययलय,             उपसजलयसधकयरस नययययलय मम रयजजनद कय ओरस कज पकत कज रप मम सवसकयर नकयय

                   गयय हह। मवतकय सकखनय कज दयरय रयम पसयद कज पक मम पयररत आदजश कज नवरद कययमस पसतकत करनज कज सयर -  सयर अपनय

 नयमयनतरण पयररनय-                 पत भस पसतकत नकयय गयय रय। दमरयन मककदमय सकखनय कक मवतयक हय गयस सजसकज कयरण वयद कक

       कययरवयहस बनद हय गयस। रयजजनद दयरय कययमस पयररनय-            पत पसतकत करकज पकनन बयद कक कययरवयहस पयरमभ कक गयह। रयम पसयद

              दयरय रजर ढसग सज तहययर वससयत कज आधयर पर पयप नकयय गयय आदजश नदनयसक 30.11.88     वयपस लजतज हहयज नययययलय दयरय

                   रयजजनद पकत ओरस कज पक मम नयमयनतरण आदजश पयररत कर नदयय। रयम पसयद दयरय पसतकत वससयत कक छययय पनत पतयवलस

                    पर ममजभद हह सजसकज हयससयय गवयह सककखभ नचनकभ कज मवतयक सज पभवर मर गयज रज तरय दभसरज हयससयय गवयह अनकरद कक

                   बलनदयत हस नहह असनकत हह वससयत दसतयवजज दजखनज सज हस कभ टरनचत एवस रजर पतसत हय रहय हह। अतएव कययमस पयररनय-

             पत रयम पसयद ननरसत करतज हहयज मजरज पक मम पयररत आदजश बहयल रखय जयय।

                      उभय पकक कय सकननज एवस पतयवलस कय अवलयकन करनज कज बयद मह इस ननषकरर पर पहह सचतय हह ह नक नचनकभ मवतक कय एक मयत

                पकत ओरस रय सजसकक मवतयक उसकज जसवनकयल मम हस हय गयस रह। नचनकभ कक चयर लडनकयय शयहरयतस  ,   मयहरयतस  ,    गकजरयतस व  

                     रयजरयनस भस हह ओरस कय पकत रयजजनद हह गयम पसचमयहनस कज पररवयर रसजसटर मम नचनकभ पकत जगगन कज सयर ओरस पकत नचनकभ

  रयजजनद पकत ओरस  ---          पररवयरसजन कज सयर दजर हह। सस०एच०      23   भयग  -1       पर अमल दरयमद नदनयसक  27-----     कय ओरस कज  

                 सरयन पर रयजजनद पकत ओरस बतमर वयररस दजर नकयय गयय हह। नचनकभ कक पकनतयक दयरय पतयवलस मम शपर  -    पत पसतकत नकयय  

 गयय हह  ,                    सजसमम ओरस कय अपनय भयई तरय रयजजनद कय उसकय पकत सवसकयर नकयय गयय हह। इसकज नवरद कयई पनतशपर  -  पत  

                   पसतकत नहह नकयय गयय हह। जनपद महरयजगसज कक मतदयतय सभचस व पररवयर रसजसटर कक पनत पसतकत नकयय गयय हह सजसमम

                   ययगजनद पकत नवनदजशवरस सलखय गयय हह। रयजजनद पकत ओरस व ययगजनद पकत नबनदजशवरस मम बहहत अनतर हह इससज दय अलग  -  अलग  

                    वयनकयक कय बयध हयतय हह। पतयवलस पर उपलबध सयकयक सज सपष हह नक रयम पसयद दयरय बदननयतस सज रजर वससयत तहययर

                     करकज रयजजनद कक भभनम हडपनज कय पययस नकयय गयय हह। ननशशचत रप सज रयजजनद ओरस कय हस लडकय हह उसकज पक मम

    पयररत नयमयनतरण आदजश नदनयसक  24.01.06               नवसधससगत ढसग सज पयररत नकयय गयय हह इसज ननरसत करयकर वयद कय लशमबत  

                   रख करकज रयम पसयद नवसधक वयररस रयजजनद कय परजशयन करनय चयहतय हह। रयम पसयद कज पक मम पयररत आदजश नदनयसक

30.11.88       ननरसत करनज सज पहलज नयनटस  /      सममन जयरस नकयय गयय हह  ,        परनतक रयम पसयद उपशसरत नहह हहयज  ,   तदयपरयनत  

                    सयकय कक कययरवयहस पभणर करकज रयजजनद कज पक मम आदजश पयररत नकयय गयय हह। यह आदजश नहसनगरक नययय कज ससदयनत कज

  अनकससयर पयररत हह।

      उपरयक नववजचनय कज आधयर पर कययमस पयररनय  -     पत रयमपसयद नदनयसक  27.03.06    व  13.03.06      बलहसन हयनज कज कयरण  

           ननरसत नकयय जयतय हह। रयजजनद कज पक मम पयररत आदजश नदनयसक  24.01.06          कय बहयल रखय जयतय हह। कययमस पयररनय पत  

---    नद०  30.1.06       भस ननरसत नकयय जयतय हह।  

  ह० अपठनसय
 तहससलदयर

बयससस
6.4.11

(सतयपनतसलनप)"

9. Perusal of findings recorded by the Tahsildar reveals that the order has

been passed considering the evidence brought on record, which requires

no  interference  in  exercise  of  jurisdiction  under  Article  226  of  the

Constitution of India coupled with the fact that there is laches of about 7

years & 4 months in filing the instant writ petition arising out of mutation

proceedings, which are summary in nature. 



10.  It  is  also  material  that  the  suit  for  declaration  being  Suit

No.T202317630202355 filed by the petitioners under Section 144 of U.P.

Revenue Code, 2006 is pending before the Sub-Divisional Officer, Tahsil-

Bansi, District- Siddharthnagar/ respondent no.3. 

11.  Considering  the  entire  facts  and  circumstances,  the  writ  petition  is

dismissed.  However,  Sub-Divisional  Officer,  Tahsil-  Bansi,  District-

Siddharthnagar/ respondent no.3, shall decide the aforementioned pending

suit  for  declaration,  under  Section  144  of  U.P.  Revenue  Code,  2006  in

accordance with law after affording proper opportunity of hearing to both

parties, expeditiously preferably within a period of one year from the date of

production of certified copy of this order before him, which will be decisive

for  the controversy involved in  the matter  with respect  to the holding of

deceased Chinku. 

12. Needless to say that the order passed in the mutation proceeding will

not come in the way of the petitioners to establish their claim in accordance

with law before the Court of respondent no.3, under Section 144 of U.P.

Revenue Code, 2006.

Order Date :- 12.10.2023
Rameez

Digitally signed by :- 
RAMEEZ AHMED 
High Court of Judicature at Allahabad


