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Hon'ble Chandra Kumar Rai,J.

1. Heard Mr. R.K. Shukla, Advocate holding brief of Mr. Aniruddh Kumar,
learned counsel for the petitioners, Mr. Abhishek Shukla, learned Additional
Chief Standing Counsel for the State-respondents and Mr. Pankaj Kumar

Gupta, learned counsel for the respondent - Land Management Committee.

2. Brief facts of the case are that one Jaggan was recorded tenure holder of
the plot in dispute. Jaggan had two sons, namely, Bhola & Chinku. Bhola
had a son, namely, Ram Prasad and petitioner nos.1 to 5 are the sons of
Ram Prasad. Chinku was married with Smt. Sukhana Devi and from the
wedlock of Chinku & Shukhna, Sadhuram was born. Sadhuram was
married to Arti and after marriage, Sadhuram had expired, accordingly, Arti
re-married to one Vindeshwatri. It is also mentioned in the writ petition that a
unregistered Will-deed was executed on 12.3.1972 by Chinku in favour of
Ram Prasad (father of petitioner nos.1 to 5) accordingly, in the proceeding
under Section 34 of U.P. Land Revenue Act, 1901 the name of petitioners'
father, namely, Ram Prasad was ordered to be recorded in place of Chinku
son of Jaggan on the basis of unregistered Will-deed dated 12.3.1972 vide
order dated 30.11.1988. Against the order dated 30.11.1988 restoration
application / recall application was filed by Rajendra alias Yogendra who
was claiming right on the basis of succession in respect to the property of
late Chinku. The recall application was allowed vide order dated 11.2.2005
setting aside the order dated 30.11.1988 & restored the case for fresh
decision. The Tahsildar vide subsequent order dated 24.1.2006 directed to



record the name of Rajendra Prasad son Ori on the basis of succession in
place of deceased Chinku son of Jaggan. Petitioners' father as soon as
came to know about the orders dated 24.1.2006 & 11.2.2005, filed
applications dated 27.3.2006 and 13.3.2006 before Tahsildar. Both the
aforementioned applications were consolidated and were heard by the
Tahsildar. The aforementioned applications were rejected by the Tahsildar
vide order dated 6.4.2011. During pendency of restoration application dated
27.3.2006 & 13.3.2006 petitioners' father executed a sale-deed in favour of
Mohd. Hussain & Sana Ullah, who filed two recall applications dated
11.4.2011, accordingly, Tahsildar vide order dated 11.4.2011 has stayed the
operation of the order dated 11.4.2011, which was dismissed vide order
dated 26.5.2011. Revision filed by the petitioners' father was also dismissed
vide order dated 30.10.2015. Against the order dated 30.10.2015 revision
was filed by Mohd. Hussain before the Board of Revenue, which was
dismissed as not pressed vide order dated 19.4.2023. Petitioners are
challenging the orders dated 30.10.2015, 26.5.2011, 6.4.2011, 11.2.2005 &
24.1.2006 passed in the mutation proceeding.

3. Stamp reporter has reported the laches of 2724 days (about 7 years & 4
months) in filing the writ petition and there is no explanation regarding the
laches reported by the stamp reporter.

4. Learned counsel for the petitioners submitted that the name of
petitioners' father was ordered to be recorded on the basis of unregistered
Will-deed, which has been cancelled by any Court, as such, order of
Tahsildar should not be interfered with by the Court in the proceeding under
Section 34 of U.P. Land Revenue Act, 1901 / Section 34/35 of U.P.
Revenue Code, 2006. He further submitted that the restoration proceeding
initiated by the private respondent was abuse of process of law but the
same was allowed and by the subsequent order, Tahsildar has passed the
order for recording the name of respondent no.7 on the basis of succession

and name of petitioners' father was ordered to be expunged. He further



submitted that the revision filed by the petitioners' father Ram Prasad has
been also dismissed in the arbitrary manner. He next submitted that the suit
under Section 229B of U.P.Z.A. & L.R. Act filed by the petitioners' father in
respect to the holding of different village although on the basis of same,
Will-deed was decreed and the decree has attained finality. He also
submitted that in respect of the village in question where the property in
dispute is situated another suit under Section 144 of U.P. Revenue Code,
2006 has been filed by the petitioners being Suit N0.T202317630202355 of
2023 is pending before the Sub-Divisional Officer, Mahod, Bansi, District-
Siddharthnagar. He further submitted that the order passed by the Tahsildar
expunging the petitioners' father entry as well as revisional order be set
aside and matter be sent back to the Tahsildar to examine the issue again
in accordance with law after affording proper opportunity of hearing to the

petitioner.

5. On the other hand, Mr. Abhishek Shukla, learned Additional Chief
Standing Counsel for the State-respondents and learned counsel for the
respondent- Land Management Committee submitted that the suit for
declaration has already been filed by the petitioners, which is pending
before the Court of Sub-Divisional Officer. They further submitted that the
writ petition filed with laches of 8 years arising out of mutation proceeding
should not be entertained as the order for mutation has been passed by the
Tahsildar in favour of private respondent in the year 2011 and suit for
declaration filed by the petitioners themselves is pending before the regular
Court, as such, in view of the law laid down by this Court in the case of
Smt. Kalawati Vs. Board of Revenue and Others, reported in (2022)
155 R.D. 169, the writ petition is liable to be dismissed.

6. | have considered the argument advanced by learned counsel for the

parties and perused the records.

7. There is no dispute about the fact that the dispute relates to the holding



of Late Chinku son of Jaggan and Tahsildar has initially passed the order
for mutation in favour of the petitioners' father on the basis of unregistered
Will-deed but subsequently, the order was recalled at the instance of private
respondent no.7 and subsequent order was passed to record the name of
respondent no.7 in place of deceased Chinku. There is also no dispute
about the fact that the revision filed by the petitioners' father has been also
dismissed. There is also no dispute about the fact that the suit for
declaration under Section 144 of U.P. Revenue Code, 2006 filed by the
petitioners is pending in respect to the property in dispute before the Court

of Sub-Divisional Officer.

8. In order to appreciate the controversy, the finding recorded by the
Tahsildar under the order dated 6.4.2011 will be relevant for perusal, which

IS as under:
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9. Perusal of findings recorded by the Tahsildar reveals that the order has

been passed considering the evidence brought on record, which requires
no interference in exercise of jurisdiction under Article 226 of the
Constitution of India coupled with the fact that there is laches of about 7
years & 4 months in filing the instant writ petition arising out of mutation

proceedings, which are summary in nature.
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10. It is also material that the suit for declaration being Suit
N0.T202317630202355 filed by the petitioners under Section 144 of U.P.
Revenue Code, 2006 is pending before the Sub-Divisional Officer, Tahsil-

Bansi, District- Siddharthnagar/ respondent no.3.

11. Considering the entire facts and circumstances, the writ petition is
dismissed. However, Sub-Divisional Officer, Tahsil- Bansi, District-
Siddharthnagar/ respondent no.3, shall decide the aforementioned pending
suit for declaration, under Section 144 of U.P. Revenue Code, 2006 in
accordance with law after affording proper opportunity of hearing to both
parties, expeditiously preferably within a period of one year from the date of
production of certified copy of this order before him, which will be decisive
for the controversy involved in the matter with respect to the holding of

deceased Chinku.

12. Needless to say that the order passed in the mutation proceeding will
not come in the way of the petitioners to establish their claim in accordance
with law before the Court of respondent no.3, under Section 144 of U.P.
Revenue Code, 2006.

Order Date :- 12.10.2023
Rameez

High Court of Judicature at Allahabad



