
Court No. - 51

Case :- WRIT - C No. - 23771 of 2023

Petitioner :- Dhivar Matsjivi Sahkri Samiti Ltd.

Respondent :- State Of U.P. And 5 Others

Counsel for Petitioner :- Firoz Haider,Mohd. Naushad 

Siddiqui

Counsel for Respondent :- C.S.C.

Hon'ble Chandra Kumar Rai,J.

1. Heard Mohd. Naushad Siddiqui, learned Counsel for the

petitioner and Mr. R.C. Srivastava, learned Additional Chief

Standing Counsel for the State Respondents.

2. The instant petition has been filed for the following relief:

"(i) to issue a writ order or direction in the nature

of  certiorari  quashing the impugned order  dated

06.06.2023  passed  by  Collector  Lalitpur,  District-

Lalitpur  in  Case  No.326/2023  (Gopi  Tiwari  vs.

Harcharan)  computer Case No.  D20230450000326

filed  under  Rule  59,  (233)  (2)  (14)  U.P.  revenue

code, 2006 as well as directing the respondents to

not to interfere on the area which was allotted by

the authority for fisheries lease.

(iA)  issue  a  writ  or  direction  in  the  nature  of

certiorari quashing the clause No.5 advertisement

dated  26.08.202  (Annexure  No.2  to  the  writ

petition) and further declare it ultra virus."

(ii)  to  issue  any  other  suitable  writ,  order  or

direction as this Hon'ble Court may deems fit and



proper under the facts and circumstances of the

case."

3.  Brief  facts  of  the  case  are  that  petitioner  is  a  society

registered under the U.P. Cooperative Society Act 1965. The

aforementioned society has been registered on 13.05.2009

and certificate  has been issued by the Assistant  Director,

Fisheries  (Cooperative)  on  behalf  of  Registrar  Fisheries

Cooperative  Society,  Uttar  Pradesh.  On  26.08.2022

advertisment has been issued for auction of fisheries lease

in respect to the pond (plot No.507 area 4.047 hectare and

plot  No.585  area  1.550  hectare)  situated  in  village-

Sadkaura,  Tehsil-Mehrauni,  District-Lalitpur  by  notification

number  3449/7/Revenue  Officer  (Office)  fisheries  lease,

2022-23.  The  date  for  auction  was  09.09.2022  but  the

auction proceeding was adjourned on 09.09.2022 and next

date for auction was fixed as 16.09.2022, but again auction

could  not  take  place  on  16.09.2022  accordingly  on

23.09.2022 auction was concluded in favour of the petitioner

and  certificate  has  been  issued  by  the  authority  on

21.10.2022. Auction certificate has been issued in favour of

the petitioner on the annual rent of Rs. 56,000 for the period

of 10 years. The copy of the lease certificate issued in favour

of the petitioner has been annexed as Annexure No.3 to the

writ  petition.  Petitioner  has  deposited  the  amount  of

Rs.49,000/-  on  03.10.2022  and  Rs.7,000/-  on  06.10.2022

accordingly, started the fisheries right in the pond in question

on the basis of  auction settled in  favour  of  the petitioner.

Against the auction settled in favour of the petitioner appeal

under Rule 59 (233) (2) (14) of U.P. Revenue Code Rules,

2016 was filed by respondent No. 4 to 6 which has been



registered as Appeal No. 326 of 2023 computerized Case

No.  D202306450000326.  Respondent  No.2/Collector

Lalitpur,  District-Lalitpur  vide  order  dated  06.06.2023

cancelled fisheries lease granted in favour of the petitioner,

hence this Writ Petition.

4. This Court, vide order dated 11.08.2023 and 06.09.2023

directed the learned Standing Counsel to obtain instructions

in the matter.

5. In compliance of the order of this Court, instruction dated

24.09.2023 was filed by learned Standing Counsel which is

already on record.

6. Petitioner has filed reply/ affidavit dated 25.10.2023 to the

facts mentioned in the instruction filed by State.

7. Learned Counsel for the petitioner submitted that fisheries

lease  has  been  granted  in  favour  of  the  petitioner  in

accordance  with  the  provisions  of  U.P.  Code  and  Rules

framed there under. He further submitted that petitioner has

deposited the required amount within the period prescribed

under  the  Code  and  Rules  framed  there  under.  He  next

submitted  that  petitioner  has  started  fisheries  right  in

accordance with the Rules but appeal filed by the contesting

respondents  who  are  not  person  aggrieved,  has  been

allowed by passing cryptic order dated 06.06.2023 passed

by respondent No. 2/ Collector, Lalitpur, District-Lalitpur. He

further submitted that lease certificate has been issued in

favour  of  the  petitioner  in  pursuance  of  the  auction

proceeding as petitioner has completed all  the formalities/

conditions as such setting aside the auction proceeding is



abuse of process of law and appellate order is liable to be

set  aside.  He  further  submitted  that  Clause-5  of  the

advertisement  dated 22.8.2022 is  also illegal  as  such the

same is also liable to be set aside.

8.  On  the  other  hand,  Mr.  R.  C.  Srivastava,  learned

Additional  Chief  Standing  Counsel  for  the  State-

Respondents submitted that against the order impugned, the

remedy of revision is available to the petitioner, as such, the

writ  petition  is  liable  to  be  dismissed  on  the  ground  of

alternative  remedy.  He  further  submitted  that  the

advertisement  was  issued  on  26.8.2022  and  amount  has

been  deposited  on  3.10.2022  and  06.10.2022  as  such

deposit  cannot  be  treated  as  valid  deposit.  He  further

submitted that in view of the clause-5 of the advertisement,

the petitioner should deposit the amount for the entire period

of ten years rather for one year. He further submitted that no

interference is required against the order impugned passed

by Respondent  No.  2 and the writ  petition  is  liable to  be

dismissed.

9. In reply, learned Counsel for the petitioner submitted that

once  auction  has  been settled  in  accordance with  law in

favour of the petitioner, which is a registered society having

experience in the fisheries rights and the valid deposit has

been made by the petitioner also, as such setting aside the

auction proceeding on the ground that valid deposit was not

made by the petitioner, is wholly illegal. He further submitted

that appellate order passed by the Respondent No. 2 setting

aside  the  auction  proceeding  which  was  settled  in

accordance  with  law  will  amount  to  illegal  exercise  of



jurisdiction as such the remedy of revision will not come in

the way of  the petitioner  to challenge the appellate order

before this Court in exercise of jurisdiction under Article 226

of the Constitution of India.

10.  I  have  considered  the  arguments  advanced  by  the

learned counsel for the parties and perused the record.

11. There is no dispute about the fact that petitioner is the

registered society having experience in the fisheries rights.

He further submitted that lease certificate dated 21.10.2022

has been issued in favour of the petitioner on the basis of

the  auction  taken  place  on  13.09.2022  in  respect  to  plot

no.507 and 585 area 5.597 hectare.

12.  In  order  to  appreciate the controversy involved in  the

matter, Rule 57 (7) of the U.P. Revenue Rules Code, 2016

will be relevant for perusal which is as under.:

"Lease of Tanks

57. (7) If the list of eligible persons prepared under sub-
rule  (4)  consists  of  more  than  one  person,  then  an
auction shall be held on the spot in which only those
shall  be  allowed  to  participate  whose  names  are
included in such list. If there is only one person eligible
for the lease aforesaid, the lease shall be granted on the
annual rent of the amount fix by the State Government
from time to time which shall not be less than Rs. 1000/-
and shall not exceed Rs.2000/- per acre."

13. Paragraph 8 of the instruction dated 24.09.2023 is also

relevant for the perusal which is as under:

"8.      यह कक ररट ययकचकय कक पपरय- 09         कक समबनध मम कथन हप कक पशनगत पटक कक

        समबनद मम जज कवजयपन समयचयर पत मम कदनयनक 26.08.2022   कज पकयकशत करययय



       गयय उसमक अनककत ननलयमन कक शतर कमयनक 05     कक अननसयर अधधकतम बजलन वयलक

वयकक/    सकमकतयय दयरय 10         वररय कक लगयन कक समपपरर धनरयकश कय ¼  भयग

   ततकयल जमय करनन हजगय,   शकर ¾     धनरयकश एक पक यय 14     कदन कक अनदर जमय

             करनन हजगन। पशनगत ननलयमन मम ययचन दयरय उक शतर न कय पयलन नहह ककयय गयय

           तथय ततकयल कजई धनरयकश जमय नहह कक गई एवन जज धनरयकश 03.10.2022  व

06.10.2022    कज कन ल कमलयकर 56000/-        र० जमय कक गयन। जज मयत एक वरर

       कक धनरयकश कक थन जबकक शतर कमयनक 05   कक अननसयर 10    वररय लगयन कक समपपरर

            धनरयकश जमय करनन थन। धजसकय पयलन ययचन दयरय नहह ककयय गयय इसन कयरर

 रकसपजडकनट सन०- 02         धजलयधधकयरन नक पशनगत ननलयमन कज कवधध कवरद मयनतक हहयक

अननमजकदत/            सवनकक कत आदकश कनरसत ककयय हप। जज सहन हप और ययचन कक ययकचकय

   कनरसत हजनक यजगय हप।"

14. Perusal of the instruction reveals that the objection taken

in  the  instruction  is  misconceived  as  the  petitioner  has

already annexed proof of deposit made by the petitioner on

3.10.  2022  and  06.10.2022  in  pursuance  of  the  auction

taken place on 23.09.2022.

15. Considering the deposit made by the petitioner as well

as lease certificate issued in favour of the petitioner, auction

cannot be cancelled on the ground that there was no valid

deposit made by the petitioner in pursuance of the auction

taken place in respect to the pond in question.

16.  Impugned  order  dated  06.06.2023  passed  by

Respondent No. 2/ Collector Lalitpur, District-Lalitpur will be

also relevant for perusal which is as under:

"मणडलल- झयनसन, जनपदल- लधलतपनर

 नययययलय धजलयधधकयरन
 वयद सनखययल- 326/2023

   गजपन कतवयरन बनयम हरचरन

  कन पयपटरनकक त वयद सनखययल- D202306450000326

 अनतगरत धयरयल-  कनयम 59, (233) (2) (14),    उतर पदकश रयजसव सनकहतय-2006



 आदकश कतधथल- 06/06/2023

 अनकतम आदकश

कनररय

          गजपन कतवयरन पनत मनलप कनवयसन गयम सडककरय तहसनल महरकनन जनपद लधलतपनर
           आकद नक यह अपनल मतसय पयलन आवनटन पतयवलन गयम सडककरय परगनय महरकनन

         तहसनल महरकनन जनपद लधलतपनर मम पयररत उप धजलयधधकयरन महरकनन कक
सवनकक कत/    अननमजदन आदकश कदनयनक 12.10.2022       सक कनबध हजकर पसतनत कक गई हप।

          उभयपकय कक कवदयन अधधवकयओन कज सननय तथय पतयवलन कय अवलजकन ककयय।
         पतयवलन सक कवकदत हप ननलयमन मम कक वल एक हन वयकक/      सनसथय दयरय भयग धलयय गयय हप

          तथय ननलयमन हकतन धसकयजररटन मनन जमय ककयक जयनक कय कजई सयकय/अकभलकख
             पतयवलन पर नहह और न हन ननलयमन समपन हजनक कक उपरयनत ननलयमन कक शतर/
  कवजयकप कदनयनक 26.08.2022        कक अननसयर कनधयरररत समय मम बजलनदयतय दयरय
               धनरयकश जमय कक गई हप। उपरजक सक सपष हप कक ननलयमन मम ककसन पकयर कक कजई
             पकतसपधयर दकशरत नहह हप और न हन ननलयमन कक शतर न कय पपररतल पयलन सनकनशशचत

          ककयय गयय हप। ऐसन शसथकत मम उप धजलयधधकयरन महरकनन कक सवनकक कत/अननमजदन
  आदकश कदनयनक 12.10.2022         मम हसतककप ककयक जयनक कय पययरप आधयर हप।

आदकश

      उपरजक कववकचनयननसयर उप धजलयधधकयरन महरकनन कय सवनकक कत/   अननमजदन आदकश
 कदनयनक 12.10.2022           कनरसत ककयय जयतय हप तथय पतयवलन इस कनदरश कक सयथ

           वयपस पककरत कक जयतन हप कक कनयमयननसयर पननल ननलयमन पककयय समपन कर
           कययरवयहन समपयकदत करम। आदकश कक पकत सकहत पतयवलन वयपस पककरत कक जययक।

       पतयवलन बयद आवशयक कययरवयहन दयधखल दफतर हज।
 कदनयनक 06.06.2023 
(  आलजक धसनह)

 कलककटर लधलतपनर

    उक आदकश मकरक दयरय हसतयकररत,       कदनयनककत एवन मनदयनककत हजकर आज खनलक
    नययययलय मम उदयजकरत ककयय गयय।

(  आलजक धसनह)

 कलककटर लधलतपनर"

17. Considering the provisions contained under Rule 57 (7)

of U.P. Revenue Code Rules 2016 as well  as the deposit

made  by  petitioner  on  03.10.2022  and  06.10.2022  the

impugned order dated 06.06.2023 passed by Collector  as

quoted  above,  as  well  as  clause  5  of  the  advertisement

cannot be sustained in the eye of law.

18. Since the impugned order dated 06.06.2023 passed by

respondent  No.2  has  resulted  into  illegal  exercise  of

appellate jurisdiction, as such writ petition filed by petitioner



cannot be dismissed on the ground of alternative remedy.

19. Considering the entire facts and circumstances of  the

case,  the  impugned  order  dated  06.06.2023  passed  by

respondent No.2/ Collector Lalitpur, District-Lalitpur as well

as  Clause  No.5  of  the  advertisement  dated  26.08.2022

cannot  be sustained in  the eye of  law and the same are

hereby set aside. Respondents are directed not to interfere

in the fisheries right of the petitioner which was granted in

favour  of  the  petitioner  for  the  period  21.10.2022  to

20.10.2032.

20. Writ petition stands allowed.

Order Date :- 30.11.2023

PS*

Digitally signed by :- 
PRITI SHARMA 
High Court of Judicature at Allahabad


