Court No. -51

Case :- WRIT - C No. - 23771 of 2023

Petitioner :- Dhivar Matsjivi Sahkri Samiti Ltd.
Respondent :- State Of U.P. And 5 Others

Counsel for Petitioner :- Firoz Haider,Mohd. Naushad
Siddiqui

Counsel for Respondent :- C.S.C.

Hon'ble Chandra Kumar Rai,J.

1. Heard Mohd. Naushad Siddiqui, learned Counsel for the
petitioner and Mr. R.C. Srivastava, learned Additional Chief

Standing Counsel for the State Respondents.
2. The instant petition has been filed for the following relief:

"(i) to issue a writ order or direction in the nature
of certiorari quashing the impugned order dated
06.06.2023 passed by Collector Lalitpur, District-
Lalitpur in Case No0.326/2023 (Gopi Tiwari vs.
Harcharan) computer Case No. D20230450000326
filed under Rule 59, (233) (2) (14) U.P. revenue
code, 2006 as well as directing the respondents to
not to interfere on the area which was allotted by

the authority for fisheries lease.

(iIA) issue a writ or direction in the nature of
certiorari quashing the clause No.5 advertisement
dated 26.08.202 (Annexure No.2 to the writ

petition) and further declare it ultra virus."

(i) to issue any other suitable writ, order or

direction as this Hon'ble Court may deems fit and



proper under the facts and circumstances of the

case."

3. Brief facts of the case are that petitioner is a society
registered under the U.P. Cooperative Society Act 1965. The
aforementioned society has been registered on 13.05.2009
and certificate has been issued by the Assistant Director,
Fisheries (Cooperative) on behalf of Registrar Fisheries
Cooperative Society, Uttar Pradesh. On 26.08.2022
advertisment has been issued for auction of fisheries lease
in respect to the pond (plot No.507 area 4.047 hectare and
plot No0.585 area 1.550 hectare) situated in Vvillage-
Sadkaura, Tehsil-Mehrauni, District-Lalitpur by notification
number 3449/7/Revenue Officer (Office) fisheries lease,
2022-23. The date for auction was 09.09.2022 but the
auction proceeding was adjourned on 09.09.2022 and next
date for auction was fixed as 16.09.2022, but again auction
could not take place on 16.09.2022 accordingly on
23.09.2022 auction was concluded in favour of the petitioner
and certificate has been issued by the authority on
21.10.2022. Auction certificate has been issued in favour of
the petitioner on the annual rent of Rs. 56,000 for the period
of 10 years. The copy of the lease certificate issued in favour
of the petitioner has been annexed as Annexure No.3 to the
writ petition. Petitioner has deposited the amount of
Rs.49,000/- on 03.10.2022 and Rs.7,000/- on 06.10.2022
accordingly, started the fisheries right in the pond in question
on the basis of auction settled in favour of the petitioner.
Against the auction settled in favour of the petitioner appeal
under Rule 59 (233) (2) (14) of U.P. Revenue Code Rules,
2016 was filed by respondent No. 4 to 6 which has been



registered as Appeal No. 326 of 2023 computerized Case
No. D202306450000326. Respondent No.2/Collector
Lalitpur, District-Lalitpur vide order dated 06.06.2023
cancelled fisheries lease granted in favour of the petitioner,

hence this Writ Petition.

4. This Court, vide order dated 11.08.2023 and 06.09.2023
directed the learned Standing Counsel to obtain instructions

in the matter.

5. In compliance of the order of this Court, instruction dated
24.09.2023 was filed by learned Standing Counsel which is

already on record.

6. Petitioner has filed reply/ affidavit dated 25.10.2023 to the

facts mentioned in the instruction filed by State.

7. Learned Counsel for the petitioner submitted that fisheries
lease has been granted in favour of the petitioner in
accordance with the provisions of U.P. Code and Rules
framed there under. He further submitted that petitioner has
deposited the required amount within the period prescribed
under the Code and Rules framed there under. He next
submitted that petitioner has started fisheries right in
accordance with the Rules but appeal filed by the contesting
respondents who are not person aggrieved, has been
allowed by passing cryptic order dated 06.06.2023 passed
by respondent No. 2/ Collector, Lalitpur, District-Lalitpur. He
further submitted that lease certificate has been issued in
favour of the petitioner in pursuance of the auction
proceeding as petitioner has completed all the formalities/

conditions as such setting aside the auction proceeding is



abuse of process of law and appellate order is liable to be
set aside. He further submitted that Clause-5 of the
advertisement dated 22.8.2022 is also illegal as such the

same is also liable to be set aside.

8. On the other hand, Mr. R. C. Srivastava, learned
Additional Chief Standing Counsel for the State-
Respondents submitted that against the order impugned, the
remedy of revision is available to the petitioner, as such, the
writ petition is liable to be dismissed on the ground of
alternative remedy. He further submitted that the
advertisement was issued on 26.8.2022 and amount has
been deposited on 3.10.2022 and 06.10.2022 as such
deposit cannot be treated as valid deposit. He further
submitted that in view of the clause-5 of the advertisement,
the petitioner should deposit the amount for the entire period
of ten years rather for one year. He further submitted that no
interference is required against the order impugned passed
by Respondent No. 2 and the writ petition is liable to be

dismissed.

9. In reply, learned Counsel for the petitioner submitted that
once auction has been settled in accordance with law in
favour of the petitioner, which is a registered society having
experience in the fisheries rights and the valid deposit has
been made by the petitioner also, as such setting aside the
auction proceeding on the ground that valid deposit was not
made by the petitioner, is wholly illegal. He further submitted
that appellate order passed by the Respondent No. 2 setting
aside the auction proceeding which was settled in

accordance with law will amount to illegal exercise of



jurisdiction as such the remedy of revision will not come in
the way of the petitioner to challenge the appellate order
before this Court in exercise of jurisdiction under Article 226

of the Constitution of India.

10. | have considered the arguments advanced by the

learned counsel for the parties and perused the record.

11. There is no dispute about the fact that petitioner is the
registered society having experience in the fisheries rights.
He further submitted that lease certificate dated 21.10.2022
has been issued in favour of the petitioner on the basis of
the auction taken place on 13.09.2022 in respect to plot
no.507 and 585 area 5.597 hectare.

12. In order to appreciate the controversy involved in the
matter, Rule 57 (7) of the U.P. Revenue Rules Code, 2016

will be relevant for perusal which is as under.:
"Lease of Tanks

57. (7) If the list of eligible persons prepared under sub-
rule (4) consists of more than one person, then an
auction shall be held on the spot in which only those
shall be allowed to participate whose names are
included in such list. If there is only one person eligible
for the lease aforesaid, the lease shall be granted on the
annual rent of the amount fix by the State Government
from time to time which shall not be less than Rs. 1000/-
and shall not exceed Rs.2000/- per acre."

13. Paragraph 8 of the instruction dated 24.09.2023 is also

relevant for the perusal which is as under:

"8. Ig fop Re arfrpr & UR1- 09 & T4 d B & fb U9 ug &
gre< 9 o) fIsTo GHR 05 8 i 26.08.2022 BT TehTfard de T



T I 3ifdhd AT hHY o BB 05 &b AR Afedad et arel
gfeh/ GFRRAT GRT 10 a9 & T 6 TqUl RIS BT Y4 AN
qchIeT ST BT8R, AN % eFRTIT Ueh Uel AT 14 &9 & 3reR S
AT BT Y9I AT § it GRT Sh 9t BT UTe T8l T T
qeAT TPl DIg TARTIT SHT 8] DI T8 U ST &=RIT 03.10.2022 T
06.10.2022 & Pl feTrerR 56000/~ o SHT I TR ST HTF Ueb a9
T GARTIT T off STafdh ot ik 05 & AR 10 THT T hT TV
GARTIAT ST =T oft| ST dTe arell GRT Fal fhar 11 2T Ry
YIS Ho- 02 afgert 7 gea Hierh @ fafe faeg 7 g2
A/l aTTee FRET fham 81 ST H&t § IR AT bl ATferept
¥ M A g1

14. Perusal of the instruction reveals that the objection taken
in the instruction is misconceived as the petitioner has
already annexed proof of deposit made by the petitioner on
3.10. 2022 and 06.10.2022 in pursuance of the auction
taken place on 23.09.2022.

15. Considering the deposit made by the petitioner as well
as lease certificate issued in favour of the petitioner, auction
cannot be cancelled on the ground that there was no valid
deposit made by the petitioner in pursuance of the auction

taken place in respect to the pond in question.

16. Impugned order dated 06.06.2023 passed by
Respondent No. 2/ Collector Lalitpur, District-Lalitpur will be

also relevant for perusal which is as under:

"HUSAT: - ST, SUS: - STfeldyR

IRICR RN CEIR
IS IY&T:- 326/2023
MY fraRY S99 &R

HYCRID dE HE&AT:- D202306450000326

T GRT:- 7RI 59, (233) (2) (14), STR YT IO TfdT-2006



amee farfel:- 06/06/2023
IR ECICY]
R
Tt foraRt 9 g, Famdt I FSaRT deHial FexiHl S AfelayR
e 7 I8 et I YT e UTdett I TSHRT UFTHT HeRH!

dedldl AedHl SFue dfelagr § ok Su Sienfdart Al &
EpfI/TgHIG TS i 12.10.2022 ¥ & Bl U ol T3 o

SIS & A5 Srfdawhrall ol GAT AT GHAGe! Bl facih bl
TATaelt | fafdd & At § dact ueh € efor/Rer §RT AT forr T 8
qerr At &g RS 7+ SHT R S @1 iy w1ed/aifierg
TETEet R FEl SR 7 & A True 89 & SR At hit ord/
ey i 26.08.2022 & AR Fufva 7 | diefard gRI
FRIRT ST T TS 81 SURRh ¥ ¥E & 5 et H f5f qoRr &t o8
gfcreaaf Sf¥d 7€ & iR 7 & e &t aaf &1 gura: grem gHfead
feparr mar 21 O&ft R o S fSlemfalert ARl & Tliopfor/argHe
=

31T AT 12.10.2022 H S8 35 ST & UfH 319 2|
K]
SR IR U fSieATfebRt qeit o / It

e 12.10.2022 f~eq fobam Srar & den 9 fcer & IT
e Ud & St g & FoageR g Aot ufear e aw
PRIATE GHTed de | YT HY Uufd Ifed gdet amoyg Ifd 6t S|
TRt J1S JNTaTdH HRIdTE! ST She &l

feTd 06.06.2023
CIIEARE)

(N
Deldey elleldyx

I AR W FRT s, HAifhd @ goifdd 8lax e Gel
R § e fobam |

(31T EE)

Felde dAfeiayR”

17. Considering the provisions contained under Rule 57 (7)
of U.P. Revenue Code Rules 2016 as well as the deposit
made by petitioner on 03.10.2022 and 06.10.2022 the
impugned order dated 06.06.2023 passed by Collector as
guoted above, as well as clause 5 of the advertisement

cannot be sustained in the eye of law.

18. Since the impugned order dated 06.06.2023 passed by
respondent No.2 has resulted into illegal exercise of

appellate jurisdiction, as such writ petition filed by petitioner
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PRITI SHARMA
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cannot be dismissed on the ground of alternative remedy.

19. Considering the entire facts and circumstances of the
case, the impugned order dated 06.06.2023 passed by
respondent No.2/ Collector Lalitpur, District-Lalitpur as well
as Clause No.5 of the advertisement dated 26.08.2022
cannot be sustained in the eye of law and the same are
hereby set aside. Respondents are directed not to interfere
in the fisheries right of the petitioner which was granted in
favour of the petitioner for the period 21.10.2022 to
20.10.2032.

20. Writ petition stands allowed.
Order Date :- 30.11.2023

PS*



