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Hon'ble Jayant Banerji,J.

1. Heard learned counsel for the petitioner and Shri Shyam

Sundar, learned Standing Counsel appearing for the State-respondents.

2. This petition has been filed seeking to challenge the order dated
24.05.2023 passed by the District Judge, Sonbhadra in Election
Petition No.6 of 2021 (Prabhu Dayal vs. Sarita and others). Further
relief has been sought for a direction to the respondent nos. 1, 2 and 3
to declare the result of the respondent no.4-Sarita to be illegal in the
election of 2021 as member of the District Panchayat Kshettra 03,
Ramgarh, District Sonbhadra. Yet another relief has been sought for a
direction to the respondent nos. 1, 2 and 3 to declare the petitioner to
be legally elected member of the District Panchayat Kshettra 03,
Ramgarh, Sonbhadra for the election 2021.

3. The sole contention of the learned counsel for the petitioner is
that during the period of counting of votes, the agents of the petitioner
or the petitioner were not allowed to sit at the place of counting but
the petitioner was made to stand at a distance of 10 metres from the

place of counting.

4, Learner Standing Counsel has opposed the petition and has
drawn the attention of the Court to paragraph 38 of the impugned

judgment of the District Judge which records the finding while
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deciding the issue nos. 1 and 2, to contend that the petitioner himself
was outside the place of counting of votes and he did not appoint any
counting agents and the person whom the petitioner was attempting to
appoint as his agent was outside the place of counting of votes. It is
contended that, under the circumstances, there was no error on part of
the Returning Officer. It is contended that a categorical finding was
returned by the District Judge that the procedure was duly followed
and the ballots were accepted under the provisions of Rules. It is
contended that accordingly it was held that election of the respondent
no.1-Sarita was valid, and that the petitioner had failed to prove that
respondent-Sarita was not a validly elected member. Accordingly, the

issue no. 1 and 2 were decided together.

5. A perusal of the judgment of the District Judge reveals that four

issues were framed, which are as follows:-

"1- Whether election of OP no.1 Sarita in election of
Panchayat Chunav, 2021 Keshtra 3, Ramgarh as member is
illegal ?

2- Whether petitioner is legally elected member in above
election ?

3- Whether petition is time barred ?

4- What relief, petitioner is entitled ?"

6. Issue nos.1 and 2 were decided together. After considering the
facts of the case as well as the testimony of the witnesses, the court
was of the opinion that in view of the testimony of PW1, Prabhu
Dayal (the petitioner), during his cross-examination, it transpired that
at the time of the counting of votes, he had not appointed his agent. He
had submitted his Aadhaar Card and photograph to the Returning
Officer but had not appointed his agents. At the time of counting of
votes, the petitioner was outside the campus. The election agents were
standing at a distance of 4 - 5 ft. from the place of counting of votes,

and from that place the entire procedure could be seen. All the ballot
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boxes were opened after being shown to the election agents. The
petitioner had received a total of 161 votes and the winning candidate,
Sarita, received 623 votes. Accordingly, in the opinion of the court, it
was proved from the cross-examination of PW1 that when the
counting of votes was taking place, the petitioner was outside the
campus of counting of votes, whereas the agents of other candidates
were standing at the place where the votes were being counted. Why
the petitioner was not at the place of counting of votes, he had not
specified in his testimony. On the allegation that the defendant no. 29
and 30 had made the petitioner stand outside, the court observed that
there was no credible evidence and reason. Accordingly, after
referring to the provisions of Rules No. 49, 50, and 51 of the U.P.
Kshettra Panchayat and Zila Panchayat (Election of Members), Rules
1994, the District Judge recorded his finding as under.

"38. IR & Ad ¥ 9 49 & 3Faid Ao de aTell ST,
afae rf¥yeal @ ST T 1fyerdf Fdi 6t TUMT & TR SRR &
& T EPeR & IRy S T § ITE X9 & AAUET TS A dTER o
3R IAHT Pl AU 3febar! FRIh & Tel garm o1 iR Ry it Frfh
IR BT TRIRT 5T o1 98 oft Ao e A 9reR o) ORft R | o9
Tt T & SufRd & o ar IuH fafem sifderY i @1 Ffe
I ST Hepcl! 1 fFRIT 50 & 3I=eRTd TUMT d Tshar ar faaRuor e
gl #+ g9T I aRRefted fmar) o oft ufthar sroerRlt =R § a8 39
9 & 3FIAR RN =i 8 3R TR 51 & AR Fdudl HI WHR
fopar R 1 <A fAuia areht et wnfed €Y o) g & 36 AauA @Y Terd
T SAIBR 3 T arferet a Afed axe a1 RIfEIR I wR o
R U1 FTel R FeT 8| TR faordt veamelt 6t enyor oft i =it 2
39 YR o o 18T IuTey & ST Ig A1ed & b faueh Fo-1 gfRar
&1 TAId A 2021 & — 03 IFIE F TSI & HY F I AT 53T &,
I8 ody -TEl & afcd Ay B iR Iwlt 77 Arfdd 8 o Ao € f5 fusfht
H0-1 AR dad g & Ifgd: g 88 9o 78 81 39 TR a8
fog H0-1 T 2 THRIHS Hu A Foffd fp s & 1

7. Once this finding was recorded with regard to issues no. 1 and
2, the other issues were accordingly adjudicated and the election

petition was dismissed.
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8. Learned counsel for the petitioner has not been able to
demonstrate any violation of rules or perversity in the order of the
District Judge while adjudicating the election petition that may

warrant interference.
9. This petition is accordingly dismissed.

Order Date : 13.10.2023
SK

(Jayant Banerji, J)
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