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Respondent :- Joginder Mavi

Counsel for Petitioner :- Amit Saxena

Counsel for Respondent :- Harish Chandra

Hon'ble Jayant Banerji,J.

1. Heard  Shri  Amit  Saxena,  learned  counsel  for  the

petitioner  and  Shri  Rajiv  Gupta  along  with  Shri  Harish

Chandra, learned counsel appearing for the respondent.

2. By  means  of  this  petition  the  order  dated  9.4.2021

passed by the Additional District Judge/F.T.C.-II, Ghaziabad

has  been  challenged  whereby  the  Application  Paper  No.

162C2 filed by the petitioner-defendant under Order 41 Rule

25 read with Section 151 CPC in Civil  Appeal No.6 of 2017

(Smt.  Rukhsana  @ Ruksana  Vs.  Joginder  Mavi)  has  been

rejected. 

3. The contention of the learned counsel for the petitioner

is that respondent instituted a suit for permanent injunction

and eviction of the petitioner from the suit premises on the

ground that  he  had purchased the same from the recorded

owner by means of a registered sale-deed dated 15.1.2009. It

is stated that in the written statement a categorical statement

was made that  there was a dispute between the petitioner-

defendant and her husband which led to serious altercations

and her  husband  stopped  giving her  any expenses  for  her

maintenance and they separated on 15.12.2007. It  is  stated

1 of 8



that  an  arrangement  dated  15.12.2007  was  made  in  the

presence of respectable persons of the society in which it was

agreed that in lieu of the amount of Mehr (dower-debt) to be

paid  by  her  husband  to  the  petitioner,  the  House  No.  63

having  an  area  of  52.67  sq.  yards,  situated  on  Khasara

No.1784  at  village-  Behata  Hajipur,  Rahul  Garden,  Loni,

Ghaziabad,  would  be  in  the  ownership  of  the  petitioner-

defendant and she would have all rights to deal with it. 

4. Learned  counsel  further  states  that  in  the  written

statement it is stated that since the petitioner's husband was

not in a position to pay the amount of Mehr of Rs. 10,000/-,

therefore,  in  lieu  of  Mehr  and  for  the  maintenance  of  six

children, the aforesaid house has been given to the petitioner-

defendant by her husband. It is stated by the learned counsel

for the petitioner that in the suit, the following issues were

framed:

“1- क्या वादी ्ቚ्቞गत भवन खसरां सं०-1784 राहुल गा्ቑ�न
्ቇाम  बेहटा  हाजीपुर,  परगना  लोनी,  तहसील  व  जिजला
गाजिजयाबाद का वास्तविवक कब्जा पाने का अधि'कारी है?

2- क्या वादी को ्ቚधितवादी के विवरू्ቍ वाद कारण ्ቚा्቎ है?

3- क्या वादी ने वाद का मूल्यांकन कम विकया है?

4- क्या वादी ्ቛारा अदा विकया गया न्यायशुल्क अपया�्቎ है?

5- वादी विकस अनुतोष को पाने का अधि'कारी है?”

5. It  is  stated  that  the  suit  was  decreed  pursuant  to  a

judgment  and  order  dated  18.10.2016,  the  petitioner  then

instituted Civil Appeal No. 6 of 2017 being aggrieved against

the  aforesaid  judgment  and  order  dated  18.10.2016.  The

petitioner  then  moved  an  application  No.  162C2  dated

18.3.2021 under Order 41 Rule 25 CPC read with Section

151 CPC seeking the addition of the following issues:
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“1. क्या विदनांक  15.12.2007  को ्ቚ्቞गत भवन खसरा
संख्या  1784,  राहुल  गा्ቑ�न,  ्ቇाम  बेहटा  हाजीपुर,  परगना
लोनी,  तहसील  व  जिजला  गाजिजयाबाद  का  पूण� स्वाविमत्व
्ቚधितवाविदनी को मेहर की अदायगी के बदले सौंप विदया गया
था? यविद हाँ तो उसका ्ቚभाव।

2. क्या आपसी फैसलानामा विदनांविकत 15.12.2007 के
विनष्पादन के प्ቐात ्ቚधितवाविदनी के शौहर मौहम्मद सफीक को
्ቚ्቞गत  भवन  विकसी  दीगर  व्यविB को  विव्ቅय  करने  का
अधि'कार नहीं रह गया था? यविद हाँ तो उसका ्ቚभाव।

3. क्या आपसी फैसलानामा विदनांविकत 15.12.2007 के
आ'ार पर ्ቚधितवादविदनी, ्ቚ्቞गत भवन की तन्हा स्वाविमनी है,
अथवा  ्ቚ्቞गत  भवन  पर  ्ቚधितवाविदनी  बतौर  ्ቚथम  ्ቚभार
( Charg)�) अध्यासी ह?ै  यविद स्वाविमनी है,  अथवा अध्यासी
ह,ै तो उसका ्ቚभाव।

4. क्या वादी को वाद योजिजत विकये जाने से पूव� आपसी
फैसलानामा विदनांविकत  15.12.2007  की जानकारी रही है?
यविद हॉ तो क्या वाद वादी विवबन्'न के जिस्ቍान्त से बाधि'त
ह?ै

5. क्या  ्ቚ्቞गत  भवन  के  कथिथत  विव्ेቅता  मौहम्मद
सफीक को प्ቌकार वाद न बनाये जाने के कारण वाद वादी
आवश्यक प्ቌकार न बनाये जाने के दोष से ्ቇजिसत ह।ै”

6. It is contended that by means of the impugned order,

the aforesaid application No.162C2 has been rejected.  The

contention is that the appellate court has not applied its mind

while rejecting the aforesaid application inasmuch as:-

(i) The issues were not framed by the trial court at the initial

stage,  which  issues  ought  to  have  been  framed  given  the

specific averments made in the written statement. It is stated

that the issues could have been framed even at the appellate

stage given the mandate of Order 41 Rule 25.

(ii)  It  is  stated  that  the  house  was  transferred  by  an

arrangement  in  the name of  the petitioner in lieu of  Mehr

which is  a  family  settlement  and as  held  by  the  Supreme

Court in the case of Kale & Others vs Deputy Director Of

Consolidation1, as affirmed by the judgment of the Supreme

1 (1976) 3 SCC 119
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Court in case of  Ravinder Kaur Grewal and Others Vs.

Manjit Kaur and Others2,  it would be a memorandum of

family  settlement  which  does  not  effect  transfer  and,

therefore, no registration of the deed is required.

(iii) The written statement itself reflected that apart from the

ownership  of  the  suit  property  being  vested  with  the

petitioner, it was also in lieu of the amount of maintenance

for the six children of the petitioner. It  is,  therefore, stated

that it could not be said that the transaction effected transfer

of the suit property and that it was only in lieu of the amount

of  Mehr and,  therefore,  the trial  court  was not justified in

relying  upon  the  Full  Bench  decision  in  case  of  Ghulam

Abbas vs. Mt. Razia Begum and  Others3.

7. Learned  counsel  for  the  respondent  has  strongly

opposed the petition and has referred to the decision of the

trial court with regard to issue No.1 in which, it is contended,

that the issue with regard to the suit property being given to

the petitioner in lieu of Mehr was duly considered, and the

trial court was justified in relying upon the judgment in the

case  of  Ghulam Abbas  (supra) while  answering the issue

No.1  in  favour  of  the  respondent.  Learned  counsel  has

referred at length to the judgment of the Full Bench of this

Court in Ghulam Abbas (supra) in support of his contention.

8. I  have  perused  the  record  of  this  petition  and

judgments relied upon by the learned counsel for the parties.

Issue No.1 framed by the trial court was whether the plaintiff-

respondent is entitled to the actual physical possession of the

suit property. While considering the issue, the trial court has

2 (2020) 9 SCC 706

3 AIR 1951 ALL 86
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delved at length on the documentary evidence filed by the

petitioner-defendant, particularly Paper No. 39C, which was

a true copy of the compromise dated 15.12.2007. It is stated

to  have  been  executed  between  the  petitioner  and  her

husband. It was noted that in lieu of the amount of Mehr of

Rs. 10,000/- her husband had given the suit property to the

petitioner,  in  respect  of  which  he  would  have  no  concern

thereafter. The trial court then considered the judgment of the

Full Bench of this Court in Ghulam Abbas (supra) and held

that the aforesaid unregistered settlement/compromise would

confer  no  legal  right  on  the  petitioner.  The  aforesaid

judgment  of  the  trial  court   is  under  challenge  before  the

appellate court. 

9. In  the  case  of  Ghulam Abbas  (supra),  the  question

before the Full Bench that arose was whether an oral transfer

of immovable property worth more than Rs. 100 can be made

by a Muslim husband to his wife by way of gift in lieu of

dower debt which also exceeds Rs. 100 is a gift (hiba), pure

and  simple,  which  could  be  made  orally  under  the

Mahommedan Law, or a combination of such gifts, or a gift

for consideration (hiba-bil-ewaz) of the nature contemplated

by  the  Mahommedan  Law,  which  amounts  to  a  "sale"  as

defined in S. 54, T. P. Act, 1882. If the transfer is a gift of the

nature  contemplated by the  Mahommedan Law, unaffected

by the provisions of the Transfer of Property Act, the parties

being  Muslims,  it  will  be  governed  by  the  rules  of  the

Mahommedan Law.

The Full Bench observed as follows:

“13.  Admitt)�dly,  th)� transf)�r  in  th)� pr)�s)�nts  cas)�

was  mad)�  bil-)�waz-d)�n-m)�hr  (in  li)�u  of  dow)�r);

cons)�qu)�ntly, it cannot b)� r)�gard)�d as a voluntary
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gift without consid)�ration, such as has b)�)�n d)�fin)�d

abov)�. It has, how)�v)�r, b)�)�n argu)�d on b)�half of th)�

plaintiff-r)�spond)�nt  that  th)�  transf)�r  is  a

combination  of  gifts,  viz.,  a  gift  of  immov)�abl)�

prop)�rty by th)� husband in favour of his wif)� and

anoth)�r  gift  of  dow)�r-d)�bt  by  th)�  wif)�  to  th)�

husband, )�ith)�r of which could b)� mad)� orally.

14. It  is,  how)�v)�r,  not  possibl)�  to  tr)�at  th)�

transaction as a combination of gifts. Obviously, it

was a singl)� transaction-a transf)�r of prop)�rty by

th)� husband in favour of th)� wif)� in consid)�ration

of th)� latt)�r r)�linquishing an asc)�rtain)�d amount-

Rs. 2500 to b)� )�xact: - out of th)� amount of dow)�r-

d)�bt  du)�  to  h)�r.  As  own)�r  of  th)�  prop)�rty,  th)�

husband  was  )�ntitl)�d  to  transf)�r,  and  admitt)�dly

transf)�rr)�d, th)� sam)� to his wif)�. Such a transf)�r in

whol)� or in part satisfaction of a d)�bt is r)�cognis)�d

by law and is not uncommon. Th)� transf)�r as w)�ll

as th)� liquidation of dow)�r d)�bt to th)� )�xt)�nt of Rs.

2,500  took  plac)�  simultan)�ously  in  on)�  and  th)�

sam)�  transaction;  th)�  two  things  w)�r)�  so  int)�r-

conn)�ct)�d  that  on)�  could  not  stand  without  th)�

oth)�r. Cons)�qu)�ntly, th)� argum)�nt that th)� husband

mad)� a gift of prop)�rty and th)� wif)� mad)� a gift of a

portion of dow)�r-d)�bt is unsound. Th)� transf)�r in

qu)�stion is, th)�r)�for)�, not a combination of gifts.

15.  Und)�r  th)�  Mahomm)�dan  Law,  writing  is  not

)�ss)�ntial to th)� validity of a gift, )�ith)�r of movabl)�

prop)�rty  or  of  immovabl)�  prop)�rty,  which  is

compl)�t)� and valid on proof of a d)�claration of gift

by th)� donor, an acc)�ptanc)� of th)� gift, )�xpr)�ss or

impli)�d, by or on b)�half of th)� don)�)�, and d)�liv)�ry

of  poss)�ssion  ov)�r  th)�  subj)�ct  of  th)�  gift  by  th)�

donor  to  th)�  don)�)�;  but  wh)�th)�r  a  gift  for

consid)�rations (hiba-bil-)�waz) can b)� mad)� orally

d)�p)�nds upon th)� answ)�r to th)� qu)�stion wh)�th)�r it

do)�s or do)�s not amount to a sal)�, as d)�fin)�d in S.

54, T. P. Act.

….

….

20.  "Sal)�,"  as  d)�fin)�d  in  S.  54,  T.  P.  Act,  "is  a

transf)�r of own)�rship in )�xchang)� for a pric)� paid

or promis)�d or part-paid and part-promis)�d." It is

tru)� that in som)� cas)�s th)� word "pric)�" has b)�)�n

int)�rpr)�t)�d to m)�an "mon)�y;" but in Saiful Bibi v.

Abdul Aziz Khan, 1931 A. L. J. 951 : (133 I. C. 901)

it has b)�)�n h)�ld that "a transf)�r of prop)�rty in li)�u

of an )�xisting d)�bt in cash would b)� a transf)�r for a

pric)� so as to bring it within S. 54, T. P. Act."

Th)� us)� of th)� word "pric)�" inst)�ad of "mon)�y" in

th)� s)�ction signifi)�s that th)� word is wid)� )�nough to

includ)�  any  amount  which  can  b)�  d)�finit)�ly

asc)�rtain)�d and work)�d out in t)�rms of mon)�y, such
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as  outstanding  d)�bts.  An  own)�r  of  prop)�rty  may

transf)�r th)� sam)� in li)�u of outstanding d)�bts - and

th)�r)� is no l)�gal bar against his doing so. Although

d)�bts ar)� not "mon)�y" in th)� ordinary s)�ns)� of th)�

t)�rm,  y)�t  th)�y  can  b)�  work)�d  out  in  t)�rms  of

"mon)�y."  Th)�  dow)�r  is  a  d)�bt  -  it  has  b)�)�n  so

r)�gard)�d  )�v)�n  und)�r  th)�  Mahomm)�dan  law;

cons)�qu)�ntly, if th)� amount of dow)�r is asc)�rtain)�d

and th)� transf)�r is mad)� in li)�u th)�r)�of th)� transf)�r

would b)� for a pric)�. Th)� transf)�r in qu)�stion which

is  a  hiba-bil-)�waz,  und)�r  th)�  Mahomm)�dan  law,

having all th)� l)�gal incid)�nts of a sal)�, falls within

th)� purvi)�w of S. 54, T. P. Act.

21.  It  follows,  th)�r)�for)�,  that  th)�  transf)�r  in  th)�

pr)�s)�nt  cas)�  is  a  hiba-bil-)�waz,  a  gift  for

consid)�ration,  having all  th)� l)�gal  charact)�ristics

of a sal)�; and, inasmuch as th)� provisions of S. 54,

T. P. Act, apply )�v)�n to a sal)� transaction b)�tw)�)�n

Muslims, th)� transf)�r must b)� d)�)�m)�d to b)� a sal)�

within th)� m)�aning of th)� said s)�ction.”

Finally, the Full Bench concluded:

“49. By th)� Court.  - Th)� qu)�stion r)�f)�rr)�d to th)�

Full B)�nch is answ)�r)�d as follows: An oral transf)�r

of  immovabl)�  prop)�rty  worth  mor)�  than  Rs.  100

cannot b)� validly mad)� by a Muslim husband to his

wif)� by way of gift in li)�u of dow)�r-d)�bt which also

)�xc)�)�ds Rs. 100. Such a transaction is n)�ith)�r a gift

nor  a  combination  of  gifts  which  can  b)�  mad)�

orally; it is a sal)� which can b)� )�ff)�ct)�d by m)�ans

of a r)�gist)�r)�d instrum)�nt only.”

10. Learned  counsel  for  the  petitioner  has  based  his

submissions  on  a  judgment  of  the  Supreme  Court  in

Ravinder Kaur Grewal (supra) which has been relied upon

in its previous judgment in case of Kale (supra).  The aspect

of a family partition and a memorandum of family settlement

was gone into by the Supreme Court, which, in the facts and

circumstances  of  the  present  petition,  this  Court  restrains

from entering  into,  inasmuch  as  it  would  be  open for  the

petitioner to raise the same before the appellate court during

his arguments and submissions in support of the appeal filed

by the petitioner under Section 96 of the CPC. 
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11. As far as the impugned order of the appellate court is

concerned with regard to the framing of additional issues, a

perusal of the same and the observation and consideration of

Issue No. 1 made by the trial court in passing the judgment

dated 18.10.2016, evince that the matter was argued at length

before  the  trial  court  and the  issues  that  are  sought  to  be

agitated at  the appellate  stage have themselves being dealt

with, in a substantial measure, by the trial court itself. 

12. Accordingly,  it  cannot  be  said  that  issues  that  are

sought to be framed by the petitioner would be essential to

the right decision of the suit on the merits inasmuch as the

relevant arguments can always be advanced by the petitioner

through her counsel at the appropriate stage in the appeal. 

13. Under the circumstances, no interference is called for

in  the  order  impugned  and  this  petition  is,  therefore,

dismissed. 

14. It is made clear that any observation made herein are

only for purpose of adjudication of this petition and shall not

be taken by the courts as an expression of opinion of  this

Court on merits of the case of either of the parties.

Order Date :- 26.10.2023

K.K.Tiwari

(Jayant Banerji, J.) 
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