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Hon'ble Jayant Banerji,J.

1. Heard Shri Diwakar Mishra, learned counsel for the
petitioners.

2. This petition is filed by the judgment debtor seeking to
set aside an order dated 27.4.2023 passed by the District
Judge, Sonbhadra in Civil Revision No. 9 of 2023 (Firoz
Ali and Another Vs. Nehrun Nisha and Others).

3. It appears from the first supplementary affidavit filed by
the petitioners that the suit of the respondent-decree holder
was dismissed and the appeal filed by the plaintiff was
partly allowed. A copy of the decree that has been filed
along with the supplementary affidavit states as follows:
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4. It appears that thereafter Nehrun Nisha filed an
execution application asking that a mound of bricks that
have been placed by the judgement debtor to the east of
the house of the plaintiffs be removed and the Kacha
house that has fallen, that be reconstructed. In the
aforesaid execution case, which is numbered as Execution
Case No. 4 of 2022, an application 18E was filed by the
petitioner-judgement debtor in which it was stated that no
decree was passed for removal of the bricks. It was stated
that with regard to the mound of bricks, the case is
engaging the attention of the High Court and, therefore,
the application for execution is defective. By the order
dated 28.2.2023, the executing court rejected the
application 18E. The revision filed by the petitioner
challenging the order dated 28.2.2023 was unsuccessful
and it was dismissed by the order dated 27.4.2023.

5. The contention of the learned counsel for the petitioner
is that the execution application is misconceived inasmuch
as the decree was not made with regard to removal of any
bricks but the executing court is proceeding to consider the
application for execution.

6. A perusal of the order dated 28.2.2023 reflects that the
executing court has referred to paper No.17Ga/2, which is
a site plan prepared by the court bailiff which does not
reflect any mound of bricks it was, therefore, observed that
at the time of filing of the suit, there was no mound of
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bricks in the courtyard to the east of the house of the
plaintiff. Accordingly, the application 18E was rejected.

7. The revisional court considered the objections filed and
the fact that the second appeal filed before the High Court
was dismissed due to non prosecution and, therefore, there
is no occasion to stay the execution of the decree. The
order of the executing court was found to be justified and
was affirmed.

8. Learned counsel for the petitioner has not been able to
dispute the fact that in the suit the report of the Amin, as
proved, contained a site plan which did not reflect any
mound of bricks on the east side of house of the plaintiff.

9. As such, the order dated 28.2.2023 and the order of the
revisional court dated 27.4.2023 cannot be faulted. No
interference is called for in this petition and this petition is,
accordingly, dismissed.

Order Date :- 3.11.2023
K.K.Tiwari

(Jayant Banerji, J.)



