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1. Counter affidavit as well as Supplementary counter affidavit filed today on

behalf of respondent nos. 3 to 5 are taken on record.

2. Heard Mr. Ashok Kumar Singh, learned counsel for the petitioners, Mr.
Abhinav Ojha, learned Standing Counsel for the State-respondents and Mr. Bala
Nath Mishra, assisted by Mr. Sachin Mishra, learned Counsel for respondent

Nos.3, 4 and 5/private respondents.

3. Brief facts of the case are that Smt. Patti wife of Sahadeo inherited Plot Nos.-
949, 994, 996 & 1161 situated in Village- Kabirpur Mugara, Tahsil-
Machhlishahar, District- Jaunpur from her father Bhagan. Smt. Patti expired on
22.8.1992 accordingly respondent no.4&5 (Smt. Lalmani and Smt. Phoolmani)
being daughter of Smt. Patti inherited as successors. Three sets of claim were
setup under Section 34 of U.P. land Revenue Act 1901 to record their name in
the place of Smt. Patti. First set of claim was setup by Deena Nath son of Ram
Khelawan on the ground that he is step son of Patti and his name has been
recorded through P.A.1. Second set of claim was set up by one Ram Lakhan on
the basis of will deed alleged to be executed in his favour by Smt. Patti and third
set of claim was setup by respondent nos. 4 & 5 being daughters of Smt. Patti.
Naib Tehsildar vide order dated 25.5.2007 ordered to record the name of Ram
Lakahan on the basis of will deed. respondent nos.4 & 5 alleged to have
executed registered agreement to sale in favour of predecessor of petitioners as
well as power of attorney in favour of Hari Shanker( Father of Petitioner Nos.

2&3). Respondent Nos. 4 &5 were alleged to execute a sale deed on 3.12.2012



in favour of respondent no.3 (Smt. Indu Devi). Petitioners have filed a Civil
Suit No.95 of 2013 for specific performance of contract against respondent
nos.3,4&5 which is pending before Civil Court. Tehsildar finally vide order
dated 13.3.2019 under Section 34 of U.P. Land revenue Act has ordered to
record the name of respondent no. 4&5 in the place of Smt. Patti and on the
basis of sale deed ordered to record the respondent no.3 after expunging the
name of respondent nos. 4&5. Petitioners challenged the order dated 13.3.2019
through Appeal No.201914360300693 under Section 210 of U.P. Land Revenue
Act before Sub Divisional Officer who has granted interim order dated
19.2.2020 during pendency of appeal. One Saroj Devi daughter of Ram Lakahan
filed a Revision No. 201914000000462 of 2019 under Section 219 of U.P. Land
Revenue Act before commissioner against the order dated 13.3.2019 which is
stated to be pending and record of the Court of Tehsildar as well as of Appellate
Court in respect to Appeal No. 201914360300693 are stated to be summoned in
pending Revision N0.201914000000462 Respondent Nos.4&5 have challenged
the order dated 19.2.2020 passed in appeal filed by petitioners through Revision
No. 1969 of 2022 which was heard and allowed by respondent no.2 vide order
dated 15.3.2023 setting aside the order dated 19.2.2020 and remanded the matter
before Appellate Court to pass fresh order after considering the ingredients for
grant of interim injunction/order as well as other aspect of the case hence this
writ petition on behalf of the petitioners for quashing the order dated 15.3.2023

passed by respondent no.2.

4. This court has entertained the matter on and passed the following order dated

19.5.2023:-

"Heard learned counsel for the petitioners and learned Standing Counsel for the

State.

The present writ petition has been filed challenging the order dated 15.3.2023
passed by respondent No.2 - Additional Commissioner, Judicial Ist Varanasi
in Revision No.1969 of 2022, Smt. Indu Devi ves. Shivpoojan and others,
being Computerized Case No.C202214000001969, under Section 219 of U.P.
Land Revenue Act, 1901.

The contention of learned counsel for the petitioners is that from the perusal



of order itself, it is clear that the order impugned has been passed only after
hearing the revisionist. It is further stated by learned counsel for the
petitioners that petitioners have not been given notice and the revision was
filed against the dead person.

Matter requires consideration.

Learned Standing Counsel has accepted notice on behalf of respondents No.1
and 2.

Issue notice to the respondents No.3 to 5, returnable at an early date.

Counter dffidavit shall be filed within four weeks. Rejoinder affidavit, if any,
be filed within two weeks thereafter.

List this matter on the date fixed in the notice.

Until further orders of this Court, parties are directed to maintain status quo.

n

5. In pursuance of the order dated 19.5.2023, respondent nos.3,4&5 have put in
appearance and have filed their counter affidavit along with stay vacation

application as well as Supplementary Counter Affidavit.

6. Learned standing counsel has also filed counter affidavit along with stay

vacation application and petitioners have filed their rejoinder affidavit.

7. Learned counsel for the petitioners submitted that revision/filed after 2 years
and 8 months at the instance of respondent no.3 against the interim order dated
19.2.2020 impleading dead person as opposite parties was not maintainable. He
further submitted that aforementioned revision has been illegally allowed
against the dead person as well as in ex-parte manner. He next submitted that
revisional court has exceeded his revisional jurisdiction while passing the
impugned order, as such impugned revisional order be set aside. He further
submitted that record of appellate was summoned in another revision filed by
Ram Lakahan as such exercise of another revisional jurisdiction at the instance

of contesting respondent is abuse of process of law.

8. Mr. Bala Nath Mishra, learned counsel for respondent No.3, 4 and 5

submitted that interim order was passed without affording opportunity of



hearing as such the revision was entertained and interim order passed in appeal
has been set aside remanding the matter back before the appellate court to pass
the fresh order after affording opportunity of hearing to the parties. He further
submitted that petitioner's have no right and title to file appeal as petitioners are
claiming themselves to be holder of agreement to sale and power of attorney
which is sub-judice in civil suit. He further submitted that power of attorney
executed in favour of Hari Shanker has been cancelled on 16.4.2012 as such no
interference is required in the matter and writ petition is liable to be dismissed.
He further submitted that application for interim injunction (6-C) filed by
petitioners in the Civil Suit No.95 of 2013 has been dismissed vide order dated
24.1.2014 as such petitioners are not entitled to any interim order in the

summary proceeding.

9. I have considered the argument advanced by learned counsel for the parties

and perused the record.

10. There is no dispute about the fact that appeal arising out of mutation
proceeding is pending before the appellate Court and interim order was granted
which has been set aside in revision by the Additional Commissioner and matter
has been remanded back before the appellate court to pass fresh order in pending

appeal.

11. The impugned order passed in revision by Additional Commissioner will be

relevant for perusal, which is as under:
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12. In view of the above quoted remand order passed in revision by the
Additional Commissioner remanding matter for passing fresh order in pending

appeal, no interference is required in the matter.

13. It is also material that this in the case reported in 1985 R.D. Page 71 Paras
Nath Singh versus Deputy Director of Consolidation and others this Court has

held that if by quashing the impugned order another illegal order is restored then



writ Court should not exercise his jurisdiction even the impugned order is
illegal. Paragraph No. 21 of judgment rendered in Paras Nath Singh (Supra) will
be relevant for perusal which is as under:-

"21. It is, no doubt, correct to say that any order passed without jurisdiction is
a nullity and deserves to be quashed. But if as a result of quashing that order
another wrong and illegal order would be restored, this Court would refuse to
interfere with the impugned order which appears to be quite proper equitable
and just order. As mentioned above, the power under Article 226 of the
Constitution is devised to advance justice and not to thwart it. To me it appears
to be well settled that an order which is illegal cannot be quashed or set aside

in writ jurisdiction if quashing of it results in bringing on record another
illegal order."

14. It is also material that civil Suit is pending between parties as such
continuance of the mutation proceeding for such a long period is abuse of
process of law. Petitioner should get their right and title determined in pending
Civil Suit No.95 of 2013 which will be the final adjudication of the dispute
rather pursuing remedy in mutation court under Section 34 of U.P. Land

Revenue Act.

15. considering the entire facts and circumstances of the case as well as ratio of
lawn laid down by this court in Paras Nath Singh (supra) writ petition is
dismissed. However, appellate court is directed to proceed and decide the
pending appeal after affording opportunity of hearing to the parties in
accordance with law expeditiously preferably within period of three months
from the date of production of certified copy of this order after giving
opportunity of hearing to the parties concerned and without granting

unnecessary adjournments to either of the parties.
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