Neutral Citation No. - 2023:AHC:211373
Court No. - 10

Case :- WRIT - C No. - 14951 of 2023

Petitioner :- Rashmi Devi And 19 Others

Respondent :- State Of U.P. And 4 Others

Counsel for Petitioner :- Saurabh Sachan,Sankalp Narain,Sr.
Advocate

Counsel for Respondent :- C.S.C.,Namit Srivastava

Hon'ble Kshitij Shailendra,J.

1. Heard Shri Sankalp Narain alongwith Shri Saurabh Sachan,
learned counsel for the petitioners, learned Standing Counsel for
the State-respondents and Shri Ashok Khare, learned Senior
Counsel assisted by Shri Namit Srivastava, learned counsel for

respondent no.5.

2. Two orders have been challenged by means of the present
writ petition. By the first order dated 22.03.2022, the Deputy
Registrar, Firms, Societies & Chits, Meerut has held that the
elections dated 30.04.2021 were hypothetical and not actual and in
view of the last elections dated 10.05.2016, the Society has
become defunct/time barred and, therefore, he would proceed to
issue directions for holding fresh elections after due verification of
valid membership under Section 4-B of the Societies Registration
Act, 1860 (hereinafter referred to 'the Act, 1860") while exercising
powers under Section 25(2) of the Act, 1860. By the second order
impugned dated 01.03.2023, the Deputy Registrar has determined
the membership observing that only two members remained

existent after the death of certain persons and, insofar as others are
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concerned, after examining the receipts and other documents, their

membership could not be established.

3. By assailing the aforesaid two orders, it has been argued by
learned counsel for the petitioners that undisputed elections of the
Society were held on 10.05.2016, in which, one Harbhajan Singh
was elected as President and Shyam Singh (respondent no.5) was
elected as Manager and when Harbhanjan Singh expired on
08.10.2017, his son Dhamdeep Singh (petitioner No0.20) became
President for the remaining term and when the next elections were
held on 30.04.2021, again, petitioner No.20 was elected as
President and Shyam Singh as Manager. It is contended that when
the documents were placed for approval of list of office-bearers
pursuant to the elections dated 30.04.2021, Shyam Singh
(respondent no.5) took somersault and challenged the validity of
the elections, in which, he himself had been elected as Manager
and the grounds contained in certain complaints moved by him are
that the election proceedings were fabricated, some were not
signed by the respondent no.5, most of the office-bearers shown in
the list of members of General Body being Government servants
were outside the city of Meerut on the date of elections, quorum of
the meeting was incomplete, signatures of authorized persons were
fabricated, no copies of the agenda of the meeting was served upon
the complainants and other members, nor was it affixed on the
Notice Board, no meeting was held in the premises on 15.01.2021.
Certain other allegations of causing financial embezzlement were

levelled against the petitioners.
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4. The first order impugned has been passed by the Deputy
Registrar mainly on the ground that despite opportunity provided
to the petitioner, neither agenda register, nor proceedings
registered, nor any evidence with regard to membership, nor the
documents establishing presence of members who were
government servants and allegedly outside the city of Meerut were
produced. The Deputy Registrar further observed that since, the
objections with regard to valid membership were also received,
there is no occasion to refer the matter to the Prescribed Authority
under Section 25(1) of the Act, 1860. He, therefore, discarded the

elections by recording the following observations:-

"JTeTE BT Ig P fh a9 2016 H T Gt & MIR R

Uee FHfd BT gAT BRIEAT T T ISP 916 40 Teed
Tel TR T 8 §F g H TY¥ AT & [ 9 2016 &
g1 § Pferd § AU UTe 78l g5 offl a¥ 2021 &
G TR FE| T G DT ¢ H AU U6 T8 8%
oft| TRl b dera 1 HaRu RSN ASFCeE tae
1860 &I URT-4(F) B T [BAT STHT 8| GRI-4(F) &
IRl FeXIdT & MER0 & IOBR regwdren! |
f4f3e 81 3fely Tenur FRITSCIN IORCLF Tare 1860 i
YRI-25(1) & =id fafed TR & T<fid fd I
@1 3ifocy 81 81 3Tege P GITH AR TS IR B
ugTa oft 9 fafom Teaweft 3N a1ey 9 Aewgar eaweh
3NfYeRg U o™ H I &, foras T¥ § &6 s
30.4.2021 BT Ua=¢ AT &7 Serfam T et aredfas
T BPR PleuFEd gl Yo GHfd o1 User Fafm

e 10.5.2016 9 BT o1 U=y TS 1 HRIPBIT 05




g¥ 81 99 ¥ fafed 7 89 & oRu ey 9ffa

PIATHIT 8 el 2|

STEIE-TIEDh o Ueh IR WR I srferaferaarati
P IIRIY AR &1 faig srfafiaarsn & s g
ORCI Tae 1860 Pl URT-24 & i gD I i
STRRFH

5. It appears that after this order was passed, the contesting
parties again appeared before the Deputy Registrar and produced
documents establishing validity to the elections held and also
submitted proof of membership. The second order impugned

decides the membership either-way.

6. Learned counsel for the petitioners while addressing the
Court on the jurisdiction of Deputy Registrar to invalidate any

election has placed reliance upon the following Authorities:-

(a). Katar Singh Baliyan v. State of U.P. And Others reported
in 2019 (5) ADJ 492 (DB);

(b). Order dated 18.12.2013 passed in Special Appeal Defective
No0.1286 of 2013 (C/M, Anjuman Kherul Almin and Others v.
State of U.P. And Others);

(c). Order dated 16.08.2023 passed in Writ C No.13576 of 2023
(The C/M Kshetriya Shri Gandhi Ashram Garh Road And
Another v. State of U.P. And 3 Others);

(d). Order dated 16.03.2018 passed in Writ C No.1069 of 2018
(Sri Vidur Sewa Ashram and Others v. State of U.P. and
Others).
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7. By relying upon the aforesaid Authorities, it has been argued
that the power to set aside elections exclusively vests in the
Prescribed Authority under Section 25(1) of the Act, 1860 as well
as its proviso and the dispute which was decided by the Deputy
Registrar with regard to the membership is also an issue which can
be incidentally decided by the Prescribed Authority. Learned

counsel has emphasized on the words "hear and decide in a

summary manner any doubt or dispute in respect of the election or

continuance in office of any office-bearer of such Society" with

further emphasis on the proviso which is in relation to recording of
satisfaction by the Prescribed Authority while setting aside the

elections.

8. It is, therefore, contented that once the basic order is without
jurisdiction, the exercise undertaken by the Deputy Registrar under
the second order impugned being consequential to the earlier order

also stands nullified.

9.  On the other hand, Shri Ashok Khare, learned Senior Counsel
has vehemently opposed the writ petition and has argued that the
Deputy Registrar cannot be treated as merely a post-office to
receive whatever is produced before him and to keep mum in the
matter and, in the present case, once, specific complaints were
received by him, he proceeded to examine the validity of the said
proceedings and found that the membership was seriously disputed
and, therefore, he rightly proceeded to carry out an exercise under
Section 4-B of the Act, 1860. It is further argued that under Section
25(2) of the Act, 1860, where the Registrar is satisfied that any

elections of office-bearers of the Society has not been held within
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the time specified in the Rules of the Society, he shall proceed to
hold elections under Section 25(2) of the Act, 1860. In the present
case, once the President failed to produce any documentary
evidence before the Deputy Registrar with regard to elections
dated 30.04.2021, despite order, the Deputy Registrar has rightly
proceeded to go ahead step-by-step and first order impugned says
that the validity of the membership would be examined under
Section 4-B of the Act, 1860 and, then, second order impugned
also speaks of another step i.e. determination of valid Electoral
College and the third step of actual holding of elections under
Section 25(2) of the Act, 1860 is yet to be taken.

10. Shri Khare further submits that one of the members namely
Mamchand being aggrieved by the second order impugned
preferred an appeal before the Commissioner of the Division who
passed an interim order against which, the respondent no.5 filed a
Writ C No.13493 of 2023 (Shyam Singh v. State of U.P. And 5
Others) which was disposed off by setting aside the interim order
dated 17.03.2023 and the Appellate Authority was directed to re-
hear the matter at the admission stage after issuing notice to Shyam
Singh. Shri Khare has referred to an order dated 09.06.2023 passed
by the Commissioner pursuant to the order of the Writ Court dated
21.04.2023 and the operative portion of the said order reads as

follows:-

“IIRID AT IR ATo I e &RT Re
It Ho-14951/2023 H 3ifcH < uIRd o= T@
TSR il T BrRiaTel TH1H &l Sl 81 Hawor § Re
It Ho-14951/2023 H Ao I IR GRT TR




3ifA aTcer T BN eTReT S HeTud Ui |fed
PRI ot ISR, o ATsciel W@ [Ied, 370
& YA LTS HRIATE! ag ST df V| AaTH
HRIATE IWT 59 IR i GATdet! JfIAGTINR H

qfad & el ”

11. It is, therefore, clear that Commissioner has withheld the
proceedings of appeal, awaiting the decision of this Court in the

present writ petition.

12. Having heard learned counsel for the parties, the Court is of
the opinion that though the Deputy Registrar cannot be treated as
merely as post-office, he has to exercise powers expressly
conferred upon him under Section 25(2) of the Act, 1860. There is
no dispute about the competence of the Deputy Registrar under
Section 4 or 4(1) or 4-B of the Act or its various sub-clauses,
however, once the question arises with regard to validity of any
elections or doubt or dispute, he cannot record a finding that the
elections were hypothetical, not actual or were fabricated or there
was some flaw in relation to publication of agenda or participation
of members on the date of elections. It appears that, though
respondent no.5 himself was elected as Manager in the elections
dated 30.04.2021 and the petitioner as President, there is a dispute
in between the petitioner and the respondent no.5 with regard to
the validity of elections and, ultimately, the membership has been
determined either-way under the second order impugned. The
second order certainly is an exercise undertaken in consequence to
the previous order and, even if, the parties proceeded to address the

Deputy Registrar in support of documents relied upon by them
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after the first order impugned was passed, the validity of first order
impugned cannot be ignored and it cannot be said that, merely,
because an exercise under Section 4-B of the Act, 1860 has been
carried out either-way, setting aside of elections dated 30.04.2021

would become an ignorable issue.

13. At the same time, it is observed in view of the decisions cited
at the Bar, that the Prescribed Authority is quite competent to

incidentally determine the question of membership.

14. In view of the above discussion, the writ petition is being

disposed off in the following terms:-

(@). The orders impugned dated 22.03.2022 and consequential
order dated 01.03.2023 passed by the Deputy Registrar, Firms,

Societies and Chits, Meerut are hereby quashed;

(b). The Deputy Registrar is directed to make a reference to the
Prescribed Authority to determine the validity of elections dated
30.04.2021 after hearing both the sides and after providing them
full opportunity to produce documents in relation to the said

elections;

(c). Such reference shall be made in the month of November
2023 itself, provided a certified copy of this order is produced
before the Deputy Registrar before 20.11.2023;

(d). The Prescribed Authority shall decide the reference by the
end of February 2024;

(e). The Prescribed Authority shall also incidentally decide the

question of valid membership, inasmuch as, the exercise which has
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been undertaken by the Deputy Registrar is in pursuance of the

order which is without jurisdiction.

Order Date :- 3.11.2023

Jyotsana

Digitally signed by :-
JYOTSANA SINGH
High Court of Judicature at Allahabad



