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Hon'ble Saumitra Dayal Singh.J.
Hon'ble Shiv Shanker Prasad.J.

1. Heard Mr. Arimardan Singh Rajpoot, learned Additional Chief
Standing Counsel for the respondent-appellant/State and Mr. Vikram
Bahadur Yadav, Advocate holding brief of Mr. Prabhakar Dwivedi, learned

counsel for the petitioner-respondent.

2. The present intra court appeal is directed against the order of the
learned single judge dated 22" November, 2019 passed in Committee of
Management Baba Hanuman Das Kanya Poorva Madhyamik Vidyalaya
Vs. State of U.P. & % Others, 2019:AHC:198335. By that order, the learned
single judge has quashed the order dated 27" September, 2017/27"
December, 2017 passed by the Deputy Secretary, Shiksha Anubhag-VI,
Government of U.P. at Lucknow, rejecting the claim of the petitioner for

Grant-in-Aid (Financial Aid) to the petitioner institution.

3. The petitioner-committee of management has established a junior
high school. It was given recognition by the Additional Director of
Education (Basic), VIl Region, Gorakhpur on 2™ March, 1989. On 7™
September, 2006, the Government of U.P. introduced Grant-in-Aid scheme
(hereafter referred to as the “scheme”) to support private educational
institutions, described as aided institutions. The petitioner-committee of
management applied for Grant-in-Aid. That was first rejected by the order
dated 4™ January, 2007 passed by the Assistant Director, Education
(Basic), Gorakhpur. Again the claim of the petitioner was rejected on 28"
July, 2011 by the State Government. That was challenged in writ petition.
The same came to be dismissed. The special appeal filed there-from being
Special Appeal No. 351 of 2013 was allowed on 29" October, 2014. The

order dated 28" July, 2011 passed by the State Government was set aside



and the matter was remitted to the proper authority i.e. Secretary,
Education (Basic), Government of U.P. at Lucknow to pass a fresh order

after giving opportunity of hearing to the petitioner-respondent.

4. While making compliance of that order, the Additional Chief
Secretary, Shiksha Anubhag-6, Government of U.P. passed the order
dated 27" December, 2017 and rejected the claim of the petitioner-
committee of management. Reason to reject the claim of the petitioner-
committee of management has been recorded in paragraph-8 of the order.

It reads as below:

"G FHT Tl & GRYET H RT it Ho 62182/2015 I
fAepIT HaT WA T 3774 §719 2T 31t 31037 § 377 4 Flo I
~IRIIETT §IRT YTRT 3119 faidb 05.11.2015 & 34T H Hreifaa
farer & wrgar 919 3TEnad [QEnel & wae d 37T a5t Bl
wTfaaT G BT gARIgeriaT 137 T THIE [FGRIGY=T 9T T
135 GFEI1a Treifaen fagm 1 Jurerar 3 GER 13 ST §q il fAenerd
T &, I7% SITETRYT GIAeTy JUTse] eI §Y [Hepad 35T S
31a9TF &/ faeneral J M@ Juar & GER &g U WRBR GRT
J5T THIRAT | fAAR 1357 ST ET 81 §9a S & HeEl &
3TN G¥ 37eqTgPl b A (FHRIGE), SEl UG Jeqrgdl b
1A SUIEIfd, 937 — Q15T BT [HI1HT 3IFEa0T U9 ©TH — STaI37
& 3ITERFT ¥] H gig &G HATH 1357 577 %67 &1 $9P SIS JorT H
qreifaes o1& 4 e [Aererer a7 ST / SR BT
ST T T8 9T T 81 SFTH 05 auf & q1% [efa @
GARIGAIBT 13T TRINT 3R Iie STa9qasd] 9ig oiidl &, dl aagwiy
13 5 STRITT

TIGIR Hlo & R H Jiforad 139y 3ifler Fo —
351/2013 H97¢ GAIq, §I&T 8547 I BT e H1eg1He [deiierdy
FI7 FoXo IS T 3T H YIRT Hlo I& ~Ierd & 3T [&did
29.10.2014 & FHIGY 4 Ih J¥a] — 7 H Fifaerfa Fid & sg9rR
Il ge=eer BT FArEeT el 21.04.2017, 10.08.2017 ¥
03.11.2017 &I YAGEIRT A% ¥ VIR 157 STreT &1"

5. In allowing the writ petition, the learned single judge has observed

as, below:

“Having heard the learned counsel for the parties, | am of the
view that at the time when the petitioner had applied
everything was in order. The petitioner was having a
permanent recognition. The vacancies were proper and the
teachers and the non-teaching staff were given proper
appointment in accordance with law and what is more there
were students studying in the institution who required free
education as per ' The Right of Children to Free and
Compulsory Education Act, 2009.



Under such circumstances, the impugned order dated
27.9.2017 cannot be sustained in the eyes of law and the
same is, accordingly, quashed.

The respondents no. 1, 2, 3 and 5 are directed fto give the
grant-in-aid to the petitioner's institution from the day the
petitioner Institution had applied through its management.

With these observations, the writ petition is allowed.”

6. Having heard the learned counsel for the parties and perused the
record, the Additional Chief Standing Counsel for the respondent-appellant
is right in his contention that the learned single judge has not given any
reason (in law), to issue a positive direction to the State-authorities to
provide Grant-in-Aid to the petitioner-respondent and he is further right in
his contention that such administrative decision may not have been made

under the jurisdiction of judicial review of administrative orders.

7. A writ proceeding instituted under Article 226 of the Constitution of
India remains a proceeding of judicial review. Thus, the order impugned in
such proceeding remains open to judicial scrutiny of the procedure
adopted to reach the decision. At the same time, it is not a proceeding in
continuation to the administrative decision making. That is the fundamental
difference that must be maintained, while exercising writ jurisdiction arising

from administrative orders.

8. At the same time, the above error in principle committed by the
learned single judge may not be enough to allow the appeal filed by the
State in its entirety. Perusal of the order dated 27" December, 2017
passed by the Additional Chief Secretary, Shiksha Anubhag-6, Government
of U.P. at Lucknow is imaginative and unreasoned in equal measure. On
specific query, learned Additional Chief Standing Counsel fairly states that
at present the State Government has neither withdrawn its scheme nor the

scheme has been placed in abeyance.

9. In view of the above fair statement, we find it wholly unacceptable
that the State Government has chosen to reject the claim made by the
petitioner-respondent for wholly ambiguous narration of facts. Unless the
scheme had been withdrawn or had been placed in abeyance, the State
Government remained obligated to consider the claim arising there-from,

on the strength of the merits of the claim.



10. To begin with, the State Government is presumed to act fairly and
reasonably. It is presumed not to engage in an exercise of pick and
choose. Therefore, an objective consideration of the petitioner’s claim to
be admitted to the benefit of the scheme and to be allowed Grant-in-Aid,

was mandatory.

11.  Perusal of the impugned order (as has been extracted above)
reveals that in the name of reasoning, imagined facts have been stated.
Though, there is some discussion preceding the concluding paragraph
no.8, the narration in that paragraph does not bring out any reason to hold
that the petitioner-respondent was not entitled to Grant-in-Aid. Even if the
scheme has been revisited and certain new parameters have been
recognized or identified or prescribed to admit an institution under the
scheme and even if the State Government were to apply such new
standards to the case of the petitioner-respondent, due consideration of

the particular facts of the petitioner’s claim should have been made.

12.  We may hasten to add that we have not recorded any conclusion as
to the merits of the case and at present, we also find that the present case
is distinguishable from that of State of U.P. Vs. The C/M Sri Dravi Nath
Purva Madhyamik Vidyalaya & Another, 2020: AHC:34966-DB. In that
case, institution had been admitted to the scheme and aid was being
provided. Later, it was discontinued for reason of some defect noted in the
initial appointment granted by the institution. Also, the discontinuance of
grant was occasioned by the reasoning that another institution was found
established within the radius of 300 metres. In the present case, neither
the petitioner has earlier been admitted to the scheme nor objections of the
nature considered in C/M Sri Dravi Nath Purva Madhyamik Vidyalaya

(Supra), have been raised, at this stage.

13. In view of the above discussions and deliberation, the present intra
court appeal is allowed and the order passed by the learned single judge
dated 22™ November, 2019 is set aside. Also, for the reasons recorded
above, the order passed by the Additional Chief Secretary, Shiksha
Anubhag-6, Government of U.P. dated 27" December, 2017 is also set
aside. The matter is remitted to that authority to pass a fresh reasoned and

speaking order, as expeditiously, as possible preferably within three



months from today, after giving due opportunity of hearing to the petitioner-

respondent, keeping in mind the observations made above.

14. The writ petition is disposed of subject to the observations made

above.

(Shiv Shanker Prasad, J.) (Saumitra Dayal Singh, J.)
Order Date :- 13.12.2023
Sushil/-
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