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Hon'ble Mrs. Jyotsna Sharma,J.

1. None responds for the revisionists.

2. Heard Sri L.D.Rajbhar, learned A.G.A. and perused the record.

3. This criminal revision has been filed against the judgement and order dated
30.04.1990 passed by Munsif Magistrate (LCC.III) Bareilly in Criminal Case
no.427 of 1990 whereby the revisionists have been summoned to face trial for
an offence under Section 420 I.P.C.

4. Relevant facts are as below:

Complainant Mukhtiyar Ahamad filed a complaint under Section 420 I.P.C.
against Mohd. Yunus Khan and Muste Hasan Khan (the revisionists herein)
with certain allegations in nutshell that he was duped of his money on false
assurance of arranging for passport for securing job for him in a foreign
country. This complaint was filed on 13.03.1987. The accused persons were
summoned under Section 420 I.P.C. by order dated 01.12.1987 passed by
Judicial Magistrate, II Bareilly. The accused persons preferred a criminal
revision no.80 of 1988. The Additional Sessions Judge took up all the
contentions of both the sides and passed an order on 17.11.1989. By aforesaid
order, the revision was allowed and the impugned order was quashed, with
further direction to the learned Magistrate for passing an order afresh, in the
light of the directions and observations of the revisional court. The trial court
thereafter passed a fresh order on 30.04.1990 summoning the accused persons
to face trial for the offence under Section 420 I.P.C.

5. Now the accused persons are before this court challenging the summoning
order dated 30.04.1990 by filing this criminal revision. As none responds for
the revisionist, hence with a view to finally decide this old case of 1990, I
went through the memo of the revision.

6. The contention of the revisionist as disclosed from the revision memo, in
essence, is that the magistrate court, while passing fresh order of summoning
did not follow the directions of the revisional court. The police report has
been ignored in clear violation of order of revisional court. The trial court
further ignored all clear cut directions of revisional court and passed the order
in most casual and cursory manner.

7. 1 went through the material on record. The revisional court had observed in
para-16 as below:-



"A civil suit could be filed on the basis of these receipts. Where a civil remedy
is a proper thing to seek Section 420 will not apply in respect of such
transaction. The question whether the evidence discloses civil or criminal
liability depends upon the questions whether the complainant, in parting with
his money acted on the representation of the accused and believed the truth
thereof and whether those transactions, when made were in fact false to the
knowledge of the accused and whether he had dishonest intention from the
outset. A perusal of the complaint shows that it has not been alleged that from
the inception the applicants knew that they would not be able to arrange for
the employment of the complainant. All these ingredients of the office have
not been considered by the learned Magistrate while passing the impugned
order. Under these circumstances I am of the view that the learned Magistrate
committed illegality in passing the impugned order. Therefore, the order
cannot be sustained.”

8. For proper appreciation, I find it appropriate to reproduce the relevant paras
of the fresh order passed by the trial court in the light of order of revisional
court. Referred to below:-
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9. From the impugned order, it is obvious that no discussion as regard
presence or absence of essential ingredients, which would constitute offence
under Section 420 IP.C. has been made by learned trial court. Summoning
order under challenge is sketchy and bereft of any reasoning. In my opinion,
the material observations made by the revisional court in its order, have been
completely ignored by the court below. It was expected of the court below
that it shall peruse the material on record in the light of things so clearly
pointed out by the revisional court. The approach of the trial court was very
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casual and cursory, therefore, the impugned order is liable to be set aside.

10. In view of the above, I find that the impugned order is not sustainable as it
has been passed incomplete disregard of directions of lower revisional court.

11. The criminal revision is allowed and the impugned order dated
30.04.1990 is set aside.

12. A copy of this order be certified to the court concerned for necessary
action.

Order Date :- 30.10.2023
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