Neutral Citation No. - 2023:AHC:199092

Judgment Reserved on 27.9.2023

Delivered on 16.10.2023.

Court No. - 48

Case :- WRIT - B No. - 636 of 1980

Petitioner :- Ram Ajor

Respondent :- D.D.C.And Others

Counsel for Petitioner :- S.P. Tripathi,Ashok
Tripathi,P.K.Mishra

Counsel for Respondent :- S.C.,K.B.L. Gaur

Hon'ble Saurabh Shyam Shamshery,J.

1. Heard Sri Ashok Tripathi, learned counsel for the petitioner
and Sri A.K.Rai, learned Additional Chief Standing Counsel. Despite
service none appeared on behalf of contesting respondents.

2. Present writ petition was filed in year 1980.

3. The petitioner being dissatisfied by orders dated 16.6.1973,
4.11.1974 and 15.10.1979 passed by Consolidation Officer,
Settlement Officer Consolidation and Deputy Director of
Consolidation respectively, has approached this Court, after losing
before all three authorities under the Uttar Pradesh Consolidation of
holdings Act, 1953 (hereinafter referred to as the "Act of 1953") and
that there are concurrent findings of 3 authorities on law and facts
against him.

4, It is well settled position of law that this Court under writ
jurisdiction would interfere or issue a writ of certiorari only when
concurrent findings are perverse or beyond jurisdiction, therefore,
learned counsel for petitioner has an uphill legal battle to meet
above referred requirements to achieve the relief sought.

5 In support of above reference, relevant part of two judgments

of Supreme Court would be relevant, to quote hereinafter:-



(a). Central Council for Research in Ayurvedic Sciences
and another vs. Bikartan Das and others, 2023 SCC Online
SC 996 -:

"65. Thus, from the various decisions referred to
above, we have no hesitation in reaching to the
conclusion that a writ of certiorari is a high prerogative
writ and should not be issued on mere asking. For the
issue of a writ of certiorari, the party concerned has to
make out a definite case for the same and is not a
matter of course. To put it pithily, certiorari shall issue
to correct errors of jurisdiction, that is to say, absence,
excess or failure to exercise and also when in the
exercise of undoubted jurisdiction, there has been
illegality. It shall also issue to correct an error in the
decision or determination itself, if it is an error manifest
on the face of the proceedings. By its exercise, only a
patent error can be corrected but not also a wrong
decision. It should be well remembered at the cost of
repetition that certiorari is not appellate but only
supervisory.

66. A writ of certiorari, being a high prerogative writ, is
issued by a superior court in respect of the exercise of
Jjudicial or quasi-judicial functions by another authority
when the contention is that the exercising authority had
no jurisdiction or exceeded the jurisdiction. It cannot be
denied that the tribunals or the authorities concerned in
this batch of appeals had the jurisdiction to deal with
the matter. However, the argument would be that the
tribunals had acted arbitrarily and illegally and that they
had failed to give proper findings on the facts and
circumstances of the case. We may only say that while
adjudicating a writ-application for a writ of certiorari,
the court is not sitting as a court of appeal against the
order of the tribunals to test the legality thereof with a
view to reach a different conclusion. If there is any
evidence, the court will not examine whether the right
conclusion is drawn from it or not. It is a well-
established principle of law that a writ of certiorari will
not lie where the order or decision of a tribunal or
authority is wrong in matter of facts or on merits.
(See : King v. Nat Bell Liquors Ltd., [1922] 2 A.C. 128

(PC))”

(Emphasis Supplied)

(b). Krishnanand (dead) through LRs and others vs.
Deputy Director of Consolidation and others, (2015) 1 SCC
553 -:



"12. The High Court has committed an error in
reversing the findings of fact arrived at by the
authorities below in coming to the conclusion that there
was a partition. No doubt, the High Court did so in
exercise of its jurisdiction under Article 226 of the
Constitution. It is a settled law that such a jurisdiction
cannot be exercised for re-appreciating the evidence
and arrival of findings of facts unless the authority
which passed the impugned order does not have
jurisdiction to render the finding or has acted in excess
of its jurisdiction or the finding is patently perverse. In
the present case, though the High Court reversed the
concurrent findings of the authorities below and came
to the opposite conclusion on matter of facts, the High
Court did not do so on the ground that the authorities
below acted in excess of their jurisdiction or without
jurisdiction or that the finding is vitiated by perversity.

13. We are of the view that the High Court ought not to
have entered into re-appreciation of evidence and
reversed the findings of fact arrived at by the three
authorities below, especially since, the authorities had
neither exceeded their jurisdiction nor acted perversely.
The High Court has no where stated that it was of the
view that there is any perversity, much less the High
Court failed to demonstrate any such circumstances.”

(Emphasis Supplied)

6. The disputed plots are being plot No.306 of area .21 decimals
and Plot No.629 area 18 decimal of Village Sarya Tappa Haveli
Pargana Unwal Tehsil- Bans Gaon District-Gorakhpur.

7. Proceedings were commenced during consolidation when rival
objections were filed under Section 9A of 'Act of 1953'. Basic year
entry was recorded in name of Ori and Yagya Dutta sons of Siddu,
Gorakh son of Muni. After death of Ori, his legal heir Satyadeo was
recorded during consolidation proceedings.

8. Original petitioner has set up a case that both disputed plots
were his ancestral sir khudkhasht land. Father of original petitioner
had mortgaged land in dispute to Siddu (ancestor of respodent no.
4 to 8) through a mortgage deed dated 29.7.1926. It was further

claimed that mortgage was redeemed on 30.11.1947, after payment



4

of amount and thereafter original petitioner was in possession of
land in dispute. The respondents have no right over the land in
dispute and revenue entry in their favor was wrong and liable to be

expunged.

9. The respondents have denied above referred claim. They
denied execution and redemption of the mortgage and they have
asserted their right on land in dispute on basis of revenue entry
(Zaman 8) recorded in their favor and claimed Sirdari rights.

10. The Consolidation Officer has rejected original petitioner’s
claim by order dated 16.6.1973. The sole issue framed and finding

returned by Consolidation Officer on it, is mentioned hereinafter:-
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(Emphasis Supplied)

11. The appeal filed by original petitioner was also dismissed by
Settlement Officer Consolidation by order dated 4.11.1974. Relevant

part of the order is mentioned hereinafter:-

" TMer o €% et Jxdt B R S S Ve A 3iR ' Yot T T
ol SIS T 81 o F IF T 4Y Fo H 3 It b ol H 3T T
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12. The revision titled by original petitioner was also dismissed by
Deputy Director of Consolidation vide order dated 15.10.1979.
Relevant part of order is mentioned hereinafter:
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13.  Shri. Ashok Tripathi Learned counsel for original petitioner has
submitted following submissions:

(i) That present proceedings under Section 9A(2) of Uttar
Pradesh Consolidation of Holding Act was initiated in Village Sarya,
Tappa Haveli, Pargana Unwal, Tehsil Bansgan, District Gorakhpur.

(i) That petitioner filed objection under Section 9A(2) of Uttar
Pradesh Consolidation of Holding Act in respect of Plot No. 306 area
21 Decimal and Plot N.629 area 18 decimal. The basic year entry
was in the name of Ori and Yagya Dutt, Sons of Siddhu and Gorakh
Son of Munni.

(iii)  That the petitioner claimed that the disputed plots were
his ancestral property and sir khudkashta and on 29.7.1926 father of
the petitioner namely Vishwanath Ram Tiwari mortgaged the
disputed plots to Siddhu (ancestor of respondent nos. 4 to 8). On
30.11.1947 mortgage was redeemed and the petitioner was in
possession over the plots in question i.e. Plot No. 306 and 629 area
21 decimal and 18 decimal respectively.

(iv) That the petitioner filed Fard Mutabikat (comparative
chart) 1323 Fasli, registered mortgage deed, receipt of redemption
dated 20.5.1947 written by Ori, Yagya Dutt and Munni Lal. 253.
According to Fard Mutabikat, Plot No.15253- 306- 629 an 541/1 in
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Khatauni 1323 Fasli, Plot No. 629 was sir of petitioner's father.

(v) That no evidence on record was available showing that
the plots were resettled with the respondents, nor there better right
was proved through adverse possession or ouster. Entry made in the
name of respondents Zanam-8 in 1359 Fasli for a period of 21 years
is forged. In 1336 Fasli the name of Siddhu (ancestor of respondent
no. 4 to 8) was recorded through marfat Ram Ajor Ram Tripathi,
then it became permissible possession. The petitioner continued
over Plot No.305 since 1947.

(vi) That Plot No. 629 is sir plot. The Consolidation Officer has
not considered the evidence of petitioner and without discussing
evidence, a wrong conclusion was given, as such, no reason was
assigned with regard to findings given by the consolidation court.

(vii) That the respondents have never proved their claim,

although admitted with regard to mortgage and their redemption.

14. Initially respondent nos. 4 to 8 were represented by their
Advocates and a counter affidavit was also filed, however, thereafter
none appeared and some of respondents died and their legal heirs
were brought on record. Service was finally effected through
publication still, none appeared. Present matter being an ancient
matter, therefore, heard finally. In order to appreciate stand of
respondent, it would be relevant to refer paragraph Nos.3 to 8 of
counter affidavit:

“(3) That paras 3 to 7 refer to the cases of parties and since

the case is discussed in the judgements which would be

referred at the time of arguments it is not necessary to enter

in controversy with regards the same.

(4) That with regards to contents of paras 8 to 11, 14 and 25
it is submitted that there is no evidence on record to show
that plot to no. 306 was ever Sir or Khudkasht to the contrary
it was always recorded as tenancy plot. The plot No.629

which was recorded as Sir was re-settled with the



15.

respondents after redemption and the petitioner started
receiving Lagan and issued receipts which are on the record
of the case. The respondents as such continued to be in
possession from before Zamindari Abolition as tenants and
are in possession ever now the allegations and suggestions to

the contrary are wrong and denied.

(5) That suggestions contained in paras 12 and 13 are denied
and being argumentative would be replied at the time of

arguments.

(6) That paras 15 to 19 being argumentative would be replied

at the time of arguments.

(7) that paras 20 to 24 refers to the proceedings before the
authorities and their judgements which having bean filled
would be referred to at the time of arguments. However the

judgments are well reasoned and correct.

(8) That with regard to contents of paras 26 and 27 are
denied and it is submitted that the writ petition has no merits
and there is no question of entering into possession as the
respondents are in possession as also found by the three

authorities.”

Heard learned counsel for petitioner perused records and

written submission.

16.

I have carefully perused the impugned orders passed by three

authorities and the concurrent findings in regard to Gata No.629 and

Gata No.306 in brief are mentioned hereinafter:-

(i) Gata No.629

The land in dispute was mortgaged and later on
redeemed also. The Authorities have acknowledged the
mortgaged deed dated 29.7.1926 and endorsement of
redemption dated 20.5.1947 with signature of parties,
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however, even after in revenue records name of respondents
continued under Category 8 even after 3 years of Uttar
Pradesh Zamindari Abolition and Land Reforms Act, 1950,
(hereinafter referred to as ("Act of 1950"). The revenue
records of 1357F (1950-51) and thereafter name of
respondents was recorded under category 8 for at least 21
years. The name of father of petitioner was recorded under
category 20, but it would not give right of Zamindar over Gata
No.629. The petitioner or his ancestor has not taken any

proceedings to dispossess the respondents.

(i)_Gata No.306.

Name of respondents were recorded over Gata No.306

in basic year (1356F) i.e. name was continued before the Act
of 1950 came into force. Evidence on record was also
considered by all three Authorities have returned findings that
evidence was shown to prove any right of petitioner over land

in dispute.

17.  This Court has considered law of mortgage and limitation of
redemption after Act of 1950 came into force in Babau Ram and
Ors. v. Deputy Director of Consolidation and Ors,
2023:AHC:185998 and relevant paragraphs thereof are
mentioned hereinafter:-

"14. Before considering the rival submissions following
two judgments of Full Bench of this Court and one
Jjudgment of Supreme Court, wherein judgments of Full
Bench on issue of Ilimitation on redemption of
mortgage, were referred, affirmed and approved, would
be appropriate to refer hereinafter:

(I) Mahabal Singh and another vs. Ram Raj and others,
1950 SCC OnLine All 138 (Paragraphs 9, 10 and 22):

"9. In the second Full Bench case of Ghassu v. Babu
Ram (A.LR. (31) 1944 All. 25 : LL.R. (1944) All. 166
(F.B.), the question arose as to the legal effect of a
mortgage of an occupancy holding and the relief which
in certain circumstance is open to the mortgagor in
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relation to a such a mortgage. There being conflict
upon that question, the case was referred to the Full
Bench. Dar, J., who delivered the judgment of the Full
Bench, laid down several propositions which may be
summarised as follows:

(1) That the usufructuary mortgage of an occupancy
holding by a tenant is void and not voidable.

(2) That a mortgagor after giving possession to the
mortgagee cannot recover possession of the holding
without paying the money which lie (sic, he) had taken
from the mortgagee.

(3) That a mortgagee of an occupancy holding by
remaining in possession for over 12 years does not
extinguish the rights of the mortgagor to redeem him
and by such possession the mortgagee only prescribes
for mortgages rights.

(4) That it is open to the mortgagor to seek possession
of the holding by tendering the consideration which he
had received and he may do so by a redemption suit.

(5) The relationship which comes into existence as a
result of the mortgage of an occupancy holding and its
possession being transferred to the mortgagee, though
not strictly speaking that of a mortgagor and a
mortgagee, is analogous to that relationship, and the
action which is raised by the mortgagor to recover
possession of the holding on payment of the money
due to the mortgagee, though not strictly in the nature
of a redemption, is analogous to a redemption suit.

10. A large number of authorities are referred to in
support of these conclusions. It follows that upon the
qguestion whether the mortgage of an occupancy
holding is void, there is no conflict between the Avadh
and the Allahabad cases. The only conflict is that while
the Avadh Chief Court has consistently held that a
mortgagor can recover possession of the occupancy
holding without being called upon to return the
consideration money he had received from the
mortgagee, save where the consideration can be
proved independently of the mortgage, the Allahabad
High Court has equally consistently held that the
mortgagor is not entitled to recover possession without
being called upon to return the consideration. The
following are some of the cages (sic, cases) in which
possession was decreed at the instance of the
mortgagor on return of the money received by him on
principles of equity: Bahoran Upadhya v. Uttamgir, 8 All
LJ. 931 : (33 All. 779), Durga Chowdhuri v. Jagroop,
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A.LR. (10) 1923 All. 191 : (79 I.C. 232), Bisheshar
Pathak v. Rup Narain Singh, 26 A.L.J. 401 : (A.LR. (15)
1928 All. 286), Mt. Raj Rani v. Gulab, A.LR. (15) 1928
All. 552 : (117 I.C. 831), Mt. Dukhi v. Inderman Ahir,
A.LR. (21) 1934 All. 656 : (153 I.C. 903).”

"22. According to the view of law enunciated above, it
is clear that the mortgagors are entitled to recover
possession subject to the payment of the money
received from the mortgagees and no question of
limitation arises in the case. The possession of the
mortgagees was a permissive possession and the only
right they have is to be allowed to claim the money
which the mortgagors had received. The plaint as
framed, however, does not justify the granting of this
relief to the plaintiffs in the two cases. Both the cases
conveniently ignored the mortgage transactions and the
plaintiffs put themselves forward as hereditary tenants
of the land and treated the mortgagees as trespassers.
They sued not only for possession but damages also.
The cause of action was also wrongly stated. The
plaintiffs did not offer to restore the benefit which they
had received from the mortgagees as a condition
precedent to their obtaining the relief for possession.
Upon the present allegations in the two plaints, it is not
possible to grant the relief for possession to the
plaintiffs against the defendants, The cases will,
therefore, go back to the trial Court and the plaintiffs of
the two cases will be allowed to amend their plaint in
the light of the above observation. The defendants will
be allowed to raise such pleas in defence as may be
open to them, and the parties will be entitled to
produce such additional evidence as may appear
necessary. The Court will then pass a proper decree
according to law.”

(Emphasis Supplied)

(II) Balwant and others vs. Deputy Director of
Consolidation, 1975 SCC OnLine All 69 (Paragraphs 6,
58, 73, 74, 83, 86, 87, 88 and 89):

"6. ... In order to resolve this conflict, the following
questions of law have been referred to a Full Bench:—

"(1) Whether the possession of the mortgagee whose
rights have extinguished under Sec. 14(1) of the U.P.
Zamindari Abolition and Land Reforms Act is on or after
the date of vesting per se adverse or permissive?

(2) Does the period of limitation for a suit under Sec.
209 of the U.P. Zamindari Abolition and Land Reforms
Act commence to run from the date of vesting or on the
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date of demand of possession?’.

"58.N.D. Ojha, J.:— I have gone through the opinion of
brother Satish Chandra but I regret my inability to
agree with the conclusion reached by him. The
necessary facts are contained in the opinion of brother
Satish Chandra and as such without repeating them
here I propose to deal with the questions of law
Straightaway.”

"/3. As already seen above, there is nothing in the Act
as a result of which the possession of the mortgagee
could be said to have by operation of law per se
become, on the date of vesting, without the consent of
the mortgagor. Consequently, unless it was established
that the mortgagee had clearly and unequivocally
repudiated the permissive character of his possession to
the knowledge of the mortgagor, his possession would
continue to be permissive and with the consent of the
mortgagor till such consent was revoked.

74. From the above discussion it also follows that the
period of limitation for a suit under Sec. 209 of the Act
will commence to run from the date of demand for
possession and not from the date of vesting.”

"83. If an occupancy tenant was ejected or died without
leaving any heir or surrendered the holding he ceased
to have any interest whatsoever in the land and no
question of his subtenant or licensee continuing in
possession with his consent could naturally arise. He
was completely obliterated from the scene. The same is
not the position of a usufructuary mortgagee as is clear
from the foregoing discussion. The status of the
mortgagee is, substituted from usufructuary mortgagee
to simple mortgagee subject of course to the statutory
restrictions created by Sec. 6(h) He continues to be a
secured creditor. His continuance in possession even
after the date of vesting is not dis-favoured by the
Legislature, except that his possession will not be as
usufructuary mortgagee. Even the mortgagor who had
given his consent is not completely obliterated from the
scene so that he ceases to have any interest in the land
as Is the case will an occupancy tenant, after his being
gjected or dying without leaving any heir or
surrendering the holding. Here fresh rights of
bhumidhar are created in favour of the mortgagor in
that very land in place of the earlier rights which vested
in the State and the mortgagor gets a simultaneous
right—so to speak without any hiatus to take or retain
possession over that very land as bhumidrar over which
the usufructuary mortgagee was in possession as such
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till the date of vesting and continues in possession even
thereafter even though not “as such” It is in this
context that the nature of his possession after the date
of vesting has to be considered and on such
consideration it does not appear that his possession
becomes per se adverse after the date of vesting.”

"86. My answer to the two guestions referred to above
is, therefore, as follows:—

(1) The possession of the mortgagee whose right have
extinguished under Sec. 14(1) of the Zamindari
Abolition and Land Reforms Act on or after the date of
vesting is not per se adverse but is permissive.

(2) The period of limitation for a suit under Sec. 209 of
the U.P_Zamindari Abolition and Land Reforms Act
would commence to run not from the date of vesting
but from the date of demand for possession.

87.R.L. Gulati, J..— I agree.

88.By the Court. In view of the majority opinion the
questions referred to this Bench are answered as
follows:—

(1) The possession of the mortgagee whose rights have
extinguished under Sec. 14(1) of the Zamindari
Abolition and Land Reforms Act on or after the date of
vesting is not per se adverse but is permissive.

(2) The period of limitation for a suit under Sec. 209 of
the U.P_Zamindari Abolition and Land Reforms Act
would commence to run not from the date of vesting
but from the date of demand for possession.

89.Questions answered.”

(Emphasis Supplied)

(III) Pratap Singh alias Babu Ram and another vs.
Deputy Director of Consolidation, Mainpuri and others,
(2000) 4 SCC 614 :

"13. Section 14(1) purports to abolish all the rights of
the mortgagee in possession of an estate or a share
therein with effect from the date of vesting. It
specifically provides that a mortgagee in possession
shall cease to have any right to hold or possess land in
such estate. Sub-section (1), however, operates subject
to the provisions of sub-section (2) as is evident from
the opening words of sub-section (1). Sub-section (2)
provides that if the land, which was the subject-matter
of the mortgage referred to in sub-section (1), was in
the personal cultivation of the mortgagee on the date
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immediately preceding the date of vesting, then, if such
land was “sir” or “"khudkasht” land of the mortgagor on
the date of the mortgage, the said land shall be
deemed to be “sir” or "khudkasht” of the mortgagor for
purposes of Section 18. The implication of this provision
is that even if the land was in the cultivatory possession
of the mortgagee, on the date of vesting, it would be
treated, fictionally, ‘“sir” or ‘“khudkasht” of the
mortgagor, provided the land, on the date of the
mortgage, was the “sir” or “khudkasht” of the
mortgagor. The immediate effect of this deeming
provision would be that the mortgagor would acquire
"bhumidhari” rights in respect of that land under
Section 18 of the Act. Thus, the overall effect of sub-
sections (1) and (2) of Section 14 is that the rights of a
mortgagee come to an end with effect from the date of
vesting and the mortgagor becomes “bhumidhar” of
that land under Section 18 of the Act. To put it
differently, the encumbrance created by the mortgagor
comes to an end as the land vests in the State free
from encumbrance but the rights of the mortgagee to
recover mortgage money is preserved as it is provided
in Section 6(h) that it can be recovered from the
“substituted security” under Section 73 of the Transfer
of Property Act.

14. We may point out that “bhumidhari” rights,
acquired by the mortgagor under Section 18, are new
rights created under the Act after the land in which
such rights have been acquired had vested in the State
free from all encumbrances. This land, notwithstanding
that it was the subject-matter of mortgage prior to the
date of vesting, would not be treated as “substituted
security” within the meaning of Section 73 of the
Transfer of Property Act and a mortgage decree, if any,
cannot be executed against that land. (See: Rana Sheo
Ambar Singh v. Allahabad Bank Ltd. [AIR 1961 SC 1790
1 (1962) 2 SCR 441])

15. The next and immediate question which crops up is
the question relating to the status of the mortgagee in
respect of that land. Even though the mortgagee was in
cultivatory possession of the land on the date of
vesting, his rights under the mortgage qua that land
come to end as that land vests in the State subject to
the condition that if the land, on the date of the
mortgage was "sir” or “khudkasht” land of the
mortgagor, the latter, namely the mortgagor would
become a "bhumidhar” under Section 18.

16. If in these circumstances, the mortgagee continues
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to remain in possession in spite of his rights having
come to an end by the force of law, what would be the
character of his possession;, whether the possession
would immediately become “hostile” to that of the
mortgagor who has acquired “"bhumidhari” rights under
Section 18, or the mortgagee would be treated to be
continuing in possession for and on behalf of the
mortgagor. It is, at this stage, that the words used in
Entry 30 relating to suits under Section 209 of the Act
as set out in Appendix III to the Rules made under the
ZA&LR Act become relevant. In column 3 meant for
"Description of suit, application and other proceeding’,
the words used are: "Suit for ejectment of a person
taking or retaining possession of the land unlawfully
and for damages.” These words contemplate a suit for
gjectment of a person who has taken possession
unlawfully or continues to retain that possession
unlawfully. In the case of possessory or usufructuary
mortgage, possession is delivered to the mortgagee.
Delivery of possession to the mortgagee is a sine qua
non of such a mortgage. It is delivered in terms of the
mortgage by the mortgagor of his own volition to the
mortgagee. The mortgagee gets possession over the
land only because it has been delivered to him in terms
of the mortgage deed which equally binds him. The
entry into possession of the mortgagee in these
circumstances cannot be said to be unlawful. Once the
possession was delivered to the mortgagee lawfully by
the mortgagor himself, the further retention of that
possession by the mortgagee would obviously be with
the consent of the mortgagor and the mortgagee shall
be treated to be retaining the possession for and on
behalf of the mortgagor till the mortgage is redeemed.
The character of possession of the mortgagee who was
lawfully inducted into possession by the mortgagor,
does not change at any stage and it continues to be
lawful possession.

17. A bare reading of the words of Entry 30 in Appendix
III, relating to suits under Section 209 of the Act,
makes it clear that the period of limitation would not
run from the date of vesting, as the character of the
mortgagee’s possession remains “permissive” and does
not become “adverse” to the interest of the mortgagor
who after acquiring “bhumidhari” rights under Section
18, may still allow the mortgagee to continue in
possession. As pointed out earlier, Entry 30 would apply
to a suit where a person has obtained possession over
land “unlawfully” and continues to retain that
possession unlawfully. The period of limitation in the
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case of a “permissive” possession would start running
from the date the mortgagee, who is asked to deliver
possession, refuses to do so. "Permissive possession”
means that the mortgagee is in possession over the
property in guestion with the leave of the owner, or to
put it differently, of the “"bhumidhar’. If on being asked
to deliver possession, the mortgagee refuses or declines
to do so, it would give rise to a cause of action on the
date on which possession is refused to be delivered and
consequently the period of three years would start
running from that date.

18. The High Court has considered the question from
another angle. It has noticed that a usufructuary
mortgage stands converted into a simple mortgage. It
then proceeded to consider the ingredients of a simple
mortgage and ultimately came to the conclusion that if
the matter is examined from that angle, then too, the
possession of the mortgagee would be permissive in
character and the period of limitation for filing a suit
under Section 209 would commence from the date on
which the mortgagee refuses to deliver possession.

19. In Shri Ram v. Dhan Bahadur Singh [AIR 1965 All
223] as also in Mustafa Khan v. Dy. Director of
Consolidation [1972 All LJ 854 : AIR 1973 All 372] it
was held that possession of the mortgagee is
permissive in the sense that it is with the consent of the
mortgagor. In Mahabal Singh v. Ram Raj [1950 All LJ
713 : AIR 1950 All 604 (FB)] which is a Full Bench
decision of the High Court, it was held that possession
of a mortgagee of tenancy land, whose transfer was
forbidden by law, would be “permissive” in character.
This decision has since been approved in Raj Narain
Pandey v. Sant Prasad Tewari [(1973) 2 SCC 35 : AIR
1973 SC 291] in which this Court observed, inter alia,
as under: (SCC pp. 38-39, paras 9-10)

"9. We are unable to accede to the above contention,
because we find that the matter is covered by two Full
Bench decisions of the Allahabad High Court. In a five-
Judge decision of the Allahabad High Court in the case
of Mahabal Singh [1950 All LJ 713 : AIR 1950 All 604
(FB)] the Court referred to the decision of a three-
Judge Bench of that Court in the case of Ghassu v.
Babu Ram [AIR 1944 All 25 : ILR 1944 All 166 (FB)]
and found that the following five propositions had been
laid down in the earlier case:

'(1) That the usufructuary mortgage of an occupancy
holding by a tenant is void and not voidable.
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(2) That a mortgagor after giving possession to the
mortgagee cannot recover possession of the holding
without paying the money which he had taken from the

mortgagee.

(3) That a mortgagee of an occupancy holding by
remaining in possession for over 12 years does not
extinguish the rights of the mortgagor to redeem it and
by such possession the mortgagee only prescribes for
mortgagee rights.

(4) That it is open to the mortgagor to seek possession
of the holding by tendering the consideration which he
had received and he may do so by a redemption suit.

(5) The relationship which comes into existence as a
result of the mortgage of an occupancy holding and its
possession being transferred to the mortgagee, though
not _strictly speaking that of a mortgagor and a
mortgagee, is analogous to that relationship, and the
action which is raised by the mortgagor to recover
possession of the holding on payment of the money
due to the mortgagee, though not strictly in the nature
of a redemption, is analogous to a redemption suit.’

10. It was also observed that to take a contrary view
from the law laid down in those five propositions would
have the effect of unsettling the law established for a
number of years. Mr Agarwal has not questioned the
correctness of the above-mentioned five propositions
and, in our opinion, rightly so. In the matter of the
interpretation of a local statute, the view taken by the
High Court over a number of years should normally be
adhered to and not disturbed. A different view would
not only introduce an element of uncertainty and
confusion, it would also have the effect of unsettling
transactions which might have been entered into on the
faith of those decisions. The doctrine of stare decisis
can be aptly invoked in such a situation.”

"21._In our opinion, the majority decision of the Full
Bench lays down the correct law. The Full Bench
decision has since been followed by Hon. R.M. Sahai, J.
(as his Lordship then was) in Tribeni v. Chakauri [1982
All LJ 784 : 1982 RD 185] in which it was laid down
that the rights of a mortgagee come to an end from the
date of vesting and his possession was “"permissive” in
character and not adverse to the interest of the

mortgagor.”

15. The above referred position of law, squarely covers
the issuedof law raised in facts and circumstances of
present case, against the submission of petitioners and
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supports the view taken by Deputy Director of
Consolidation.

16. The Supreme Court has held that, “the rights of a
mortgagee come to an end from the date of vesting
and his possession was "permissive” in character and
not adverse to the interest of the mortgagor” as well as
"permissible possession” means that the mortgagee is
in_possession over the property in question with the
leave of the owner or to put it differently, of the
“"bhumidhar”, If on being asked to deliver possession,
the mortgagee refuses or decline to do so, it would give
rise to a cause of action on the date on which
possession is refused to be delivered and consequently
the period of three years would start running from that
date.”

(Emphasis Supplied)

18. As referred above, mortgage was redeemed on 20.5.1947,
however, either mortgagee had refused to hand over land in dispute

to mortgagor or land in dispute was resettled in their favour.

19. As referred in Babau Ram and Ors. (supra) in case after
redemption, mortgagee fails to hand over land to its mortgagor, the
mortgagor has to file a suit for execution of redemption and for that
limitation is provided in Entry 30 in Appendix III which provides
limitation to institute under Section 209 of Act of 1950 which was
three years, however, admittedly petitioner has not taken any steps

for execution of redemption by filing a suit within referred period.

20.  The petitioner has allowed the respondents to carry on their
possession for very long time including long period before zamindari
was abolished and for long duration of 21 years even thereafter and

were recorded under Category VIII of revenue records.

21. The petitioner has undisputedly not taken any steps to
recover possession. There are revenue entry in favor of respondents
for long duration under Class VIII in revenue records i.e. " 3Rt iR
R TR - AR%T AfST 8" and entry of above nature would have its
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legal consequence.

22. The concurrent finding recorded by three authorities are
based on revenue records with their correct interpretation and
counsel for petitioner has failed to point out any perversity
therefore, in view of Central Council for Research in Ayurvedic
Sciences and another (supra) and Krishnanand (dead)
through LRs and others (supra), no case is made out for

interference.
23.  Accordingly, writ petition is dismissed.
Order Date :-16.10.2023

SB
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