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1. Heard Shri PK Singh, learned counsel for the accused appellant No.1,

Shri I.K. Chaturvedi, learned Senior Advocate assisted by Shri Amresh Singh
and Shri Saurabh Chaturvedi, learned counsel for the informant and Shri K.P.

Pathak, learned A.G.A. for the State.

2. There are two appellants in this appeal. Appellant no.2 Sheo Shanker
Misra has died and the appeal qua the accused appellant no.2 Sheo Shanker
Misra has been abated by order dated 30.08.2018. Thus, the appeal now

survives only for accused appellant no.1 Kali Prasad Misra.

Facts:-

3. Briefly stated facts of the present case are that the informant eyewitness
PW-1, Smt. Ram Adhari Devi wife of the deceased Hinch Narayan Mishra,
resident of village Pure Khudi, P.S. Handiya, District Allahabad lodged a first
information report (Chik No.162) on 23.5.1980 at about 05:00 a.m. with
respect to an incident dated 22.05.1980 of about 06:00 p.m. being Case Crime
No.186/10/1980 under Section 304 IPC alleging that her Devar Lakh Narayan

Mishra and two nephews namely Kali Prasad and Sheo Sankar, both sons of
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Ram Lakhan came to call her husband for panchayat in the family dispute but
her husband refused to go in panchayat and there upon all the aforesaid three
accused persons started abusing and the accused persons Kali Prasad and Sheo
Sankar beaten her deceased husband with their lathis on the pointing out of the
accused Lakh Narayan Mishra to assault. Her husband fell and thereafter the
accused persons fled away abusing. She took her husband and laid him in a
cot at the house of the door and called Dr. Hari Vishal Singh who gave
treatment but her husband died at about 10:00 p.m. When the PW-3 Mahendra
Narayan Mishra, who is sister's son of the informant; came at about 02:00 a.m.
in the night, she went to lodge the FIR at the police station and accordingly the
FIR was registered at 05:00 a.m. on the next day, i.e. on 23.05.1980. The
investigating officer came on the spot and prepared two recovery memos both
dated 23.05.1980, which includes the recovery memo of taking sample of
plain earth and blood stains from the spot of incident. Inquest report was
prepared on 23.05.1980. In the inquest report, the Panches had opined that the
deceased Hinch Narayan Mishra has died due to injuries caused on the head.
The body of the deceased was sent for autopsy. As per postmortem report,
following injuries were found on the body of the deceased Hinch Narayan

Mishra:-

“(1) Contusion 2" x 3/2" over the nasal bridge and below the left eye with fracture
of nasal bone.

(2) Lacerated wound transversely directed, 2" x 1/2" on the middle of skull, 8"
above the root of the nose.

(3) Contusion obliquely directed 2" x 1" over the scalp, 1" towards right of Injury
No. 2.

(4) Depressed fractured scalp, 1,1/2" x 1" with fracture of left parietal bone which
was 4" above the right ear.

(5) On the opening of ante-mortem injury No. 4, plenty of denatured blood came
out.

(6) Contusion 2" x 2" over the right fore-erm.
(7) Contusion 2" x 2" over the right palm.

(8) Contusion 2" x 1,1/2" over the outer and lower aspect of left leg, 4" above the
ankle joint.”
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4. The chargesheet dated 05.07.1980 was submitted by the police against
all the aforesaid three accused persons under Section 304 I.P.C. The Vth
Additional Session Judge, Allahabad framed the charges on 06.05.1982 under
Section 302/34 1.P.C. against all the three accused persons and in alternative

under Section 304/34 1.P.C.

5. The prosecution examined seven witnesses, namely informant
eyewitness PW-1, Smt. Ram Adhari Devi (wife of the deceased), eyewitness
PW-2, Smt. Saraswati Devi (daughter-in-law of the deceased), PW3 Mahendra
Narayan Mishra, PW-4 Shyama Prasad Dubey - constable who carried the
dead body of the deceased for postmortem, PW-5 Dr. Nisar Ahmed - Medical
Officer who conducted autopsy on the body of the deceased, Ram Ji Mishra -
PW-6 - head constable who registered the FIR and PW-7 Sarvadin Pandey -
Investigating Officer who conducted the investigation of the case. The accused
persons were examined under Section 313 Cr.P.C. The defence examined DW-
1, Dr. Hari Vishal Singh, who as per first information report, gave treatment to

the deceased after the deceased received injuries.

6. As per postmortem report and the ocular evidence of P.W.-5 (doctor), the
deceased was a man of good built aged about 50 years. The age of accused
appellant No.1 Kali Prasad and accused appellant No.2 Sheo Shankar have
been mentioned in their statements under Section 313 Cr.P.C. to be 19 years
and 22 years respectively. Sheo Shankar was a student of B.A. Part-I. Thus,

both the accused persons were of very young age at the time of the incident.

7. The Session Trial N0.459/1981 (State versus Lakh Narayan Mishra, Kali
Prasad Mishra and Sheo Shankar Mishra) was concluded and the impugned
judgment and order dated 22.05.1984 was passed by the Vth Additional
Session Judge, Allahabad acquitting Lakh Narayan Mishra but convicting the
accused appellant No.1 Kali Prasad Mishra and accused appellant No.2 Sheo
Shankar Mishra under Section 302/34 I.P.C. and sentenced them for life
imprisonment. Aggrieved with the aforesaid judgment of the session court, the

accused appellants have filed the present appeal. The accused appellant No.2
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Sheo Shankar Mishra has died and consequently the appeal qua him was
abated by order of this court dated 30.08.2018. Thus, the present appeal now
survives only for the accused appellant No.1 Kali Prasad Mishra.

Submissions on behalf of the accused appellants:-

8. Learned counsel for accused appellants submits as under:-

(A) As per own evidence of prosecution, intention to cause death is not
established as is evident from the following evidences of the

prosecution:-

(1) From bare reading of the first information report, the testimony of
eye-witness PW-1 and eye-witness PW-2, it is evident that the deceased
Hinch Narayan Misra is the real uncle of the accused persons, Kali
Prasad Misra and Sheo Shanker Misra and the real brother of accused
Lakh Narayan.

(i1) There was some dispute between brothers of the deceased relating to

a grove.

(i11) The accused appellants came to call the deceased for Panchayat.
The deceased refused to go and participate in Panchayat as he

apprehended that some dispute may arise in Panchayat.

(iv) On refusal to go in Panchayat, some abusive languages were used
by the accused persons against the deceased and the deceased who was
sitting on the south side of the well on the 'Jagat' came down and went

to the west of the well.

(v) The accused appellant no.1 Kali Prasad Misra gave the first and the
only blow of Lathi on the head of the deceased and accused appellant
no.2 gave the second blow of Lathi near the nasal bone of the deceased.
Thereafter, only the accused appellant no.2 Sheo Shanker Misra gave

blows of Lathi to the deceased on forearm, palm and leg causing injury



nos.6, 7 and 8.

(vi) The injury nos.3 and 4 were the result of blow of Lathi caused by
the accused appellant no.1 Kali Prasad Misra and the injury nos.1 and 2
were the result of Lathi blow caused by the accused appellant no.2 Sheo

Shanker Misra.

(B) The entire story of the prosecution is false inasmuch as the deceased
while returning in the night at about 10:00—11:00 p.m. from somewhere
has received injury and was brought by someone to home but to
implicate falsely the accused appellant, the P.W. 1 lodged the first

information report on account of dispute.

(C) Even if the prosecution story is taken to be correct, the accused
appellants cannot be said to be guilty of commission of offence under
Section 302 L.P.C., since as per own evidences of the prosecution,
intention to kill the deceased was neither alleged nor established.
Therefore, as per own evidence of the prosecution, the accused
appellants could have been convicted only under Section 304 Part II
I.P.C. and not under Section 302 I.P.C., inasmuch as, the injury caused,
as per own evidence of the prosecution; was without any intention to
cause death. Premeditated mind of the accused to cause murder of the
deceased, has neither been alleged nor established by the prosecution.
Therefore, at best, as per own case and evidences of the prosecution; the
accused appellants could have been convicted and sentenced only under
Section 304 Part II 1.P.C. The first information report itself was lodged
under Section 304 I.P.C., charge sheet was filed under Section 304
[.P.C. but the charges were also framed under Section 304 [.P.C. and in
alternative under Section 302/34 1.P.C.

(D) Thus, the learned trial court has committed manifest error of law
and fact to convict and sentence accused appellants under Section

302/34 1.P.C., whereas, as per own evidence of the prosecution, at best,
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the accused appellants could have been convicted and sentenced only

under Section 304 Part II I.P.C.

(E) The death of the deceased was caused not on account of Lathi blows
but on account of excessive bleeding as no arrangement for medical
treatment of the deceased was made by the PW-1 and PW-2 since the
time of the incident till he died in the midnight. Thus, the deceased was
kept without proper medical aid for more than four hours which caused
his death on account of excessive bleeding. If treatment would have
been given, these injuries would not have resulted to the death of the

deceased.

(F) Reliance is placed upon the judgment of Hon'ble Supreme Court in
Anbazhagan Vs. State [2023 5 Supreme 266 (Para 20 to 37, 60, 62 &
63]

Submissions on behalf of the informant:-
9. Sri LK. Chaturvedi, learned Senior Advocate submits as under:-

(1) The prosecution witnesses are totally consistent to the effect that the
accused appellants have killed the deceased with clear intention and
with premeditated plan to kill the deceased. Thus, the accused
appellants have committed murder of the deceased and therefore, they
have been lawfully and correctly convicted under Section 302 I.P.C. and

sentenced with life imprisonment.

(i1) The submissions advanced on behalf of the accused appellants is
misinterpretation of Section 304 I.P.C., inasmuch as, the act of the
accused persons was clearly covered by Section 300 I.P.C. and the
prosecution has fully established that the accused appellants have

committed murder of the deceased.

(ii1) The accused appellants came on the spot armed with lathis with
premeditated mind to cause murder of the deceased Hinch Narayan

Mishra. Coming armed with lathis itself shows that the accused
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appellants came on the spot with premeditated mind to kill the deceased
otherwise there was no occasion for them to come armed with lathis to

call their real uncle i.e. the deceased, for panchayat.

(iv) The evidence of eyewitnesses PW-1 and PW-2 clearly proves that
the accused persons came with common intention and object to kill the
deceased and therefore Section 34 IPC has been rightly applied by the

learned trial court.

(v) The accused appellant No.1 with intention to kill the deceased and
with knowledge that the injury being caused by him is sufficient to
cause death of the deceased, has given first blow of lathi on vital part of
the body i.e. on the head, which resulted in depressed fractured scalp
with fracture left parietal bone and lacerated wound transversely
directed on the middle of the skull. It was a deadly injury by which
death was bound to be caused. Therefore, it was a clear case of murder
as defined under Section 300 I.P.C. and consequently the accused
appellants have been lawfully and correctly convicted under Section
302 L.P.C. The accused appellant No.2 has also given blow of lathi
which resulted in contusion over the nasal bridge and below the left eye
with the fracture of nasal bone and contusion obliquely directed over
the scalp. Thereafter they gave repeated blows of lathi causing injury
Nos.5, 6, 7 and 8. This leaves no manner of doubt that the manner in
which the accused appellants given repeated blows of lathi to kill the
deceased, does not fall under any of the exceptions of Section 300
I.P.C., therefore, the death of the deceased caused by the accused
appellants is not culpable homicide not amounting to murder under
Section 304 I.P.C. The manner in which the accused appellants treated

the deceased was cruel.
Submissions on behalf of State:-

10. Learned A.G.A. submits that he adopts the aforenoted arguments



advanced by Sri LK. Chaturvedi, learned Senior Advocate for the informant.

Submissions on behalf of the accused appellant No.1 in rejoinder:-

11. Sri P. K. Singh, learned counsel for accused appellant No.1 submits in

rejoinder as under:

(1) Bare perusal of the first information report and the evidence of PW-1
and PW-2 clearly established that it was merely at the heat of the
passion that some scuffle took place without any intention or
premeditated mind of the accused appellants to kill the deceased. The
accused appellants have not murdered the deceased and as per evidence
of eyewitnesses, no inference of any intention to kill or common

intention and common object or premeditated mind can be drawn.

(1) The accused appellant No.l, as per the prosecution story and
evidence of eyewitnesses, has given only one blow of Lathi, therefore,
there was neither any element of cruelty nor any intention to kill the
deceased. The deceased died for reason that when the deceased received
some injuries at some place in the night at about 10:00-11:00 p.m. he
was brought by someone to his house where the informant PW-1 has
not made any arrangement for appropriate treatment of the deceased.
Since the deceased could not get any medical treatment, therefore, he
died due to excessive bleeding but the PW-1 has falsely implicated the

accused appellants.

Discussion and findings:-

12. We have carefully considered the submissions of the learned counsels

for the parties and perused the trial court record.

Whether the accused appellants have killed the deceased?:-

13. The deceased Hinch Narayan Mishra, the accused Lakh Narayan
Mishra, the accused Kali Prasad Mishra and the accused Shiv Sankar Mishra,

all are family members. The acquitted accused Lakh Narayan Mishra is the
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real brother of the deceased. The accused appellant No.1 and the accused
appellant No.2 are the sons of real brother of the deceased. As per site plan,
the house of the deceased and the acquitted accused Lakh Narayan Mishra are
adjoining, whereas the house of both the accused appellants is very near
towards north side of the house of the deceased. The deceased was also having
a house adjacent to his first house. In between the house of the deceased and
the house of the accused appellants, there is a well and a neem tree. As per
first information report, the deceased was sitting on the platform wall of the
well at the time of incident. As per F.I.R., the accused appellants along with
the acquitted accused came at about 06:00 p.m. to call the deceased to come
for panchayat in the family dispute matter and when the deceased refused to
go in panchayat, then the accused appellants started abusing and on the
pointing out of the acquitted accused Lakh Narayan Mishra, they gave lathi
blows on the deceased who fell on the ground on account of injuries and
thereafter died at about 10:00 p.m. In her evidence, the informant eyewitness
PW-1 has proved the first information report and the manner in which the
accused appellants have given lathi blows to the deceased resulting in his
death. She offered a natural explanation that in her cross-examination for the
delay in lodging the report that she had seen ghastly occurrence and when
PW-3 Mahendra Narayan Mishra, (her sister's son) arrived late in the night,
then she went to lodge the first information report. It is undisputed that
metalled road was about 3-4 km away from the place of occurrence and she
being an illiterate village lady, could not courage to go to police station to
lodge FIR in the late night passing through lonely place. Thus, the delay in
lodging FIR has been fully explained.

14. The evidence of the informant eyewitness PW-1 and the eyewitness
PW-2 are totally consistent and also corroborate with the first information
report as to the date, time and place of the incident. The presence of PW-1 at
the place of incident is quite natural inasmuch as the incident took place

outside her dwelling house. The ocular evidence of eyewitness PW-1 and PW-
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2 as to the injuries caused by the accused appellants is also totally consistent
with the first information report and medical evidences i.e. the postmortem
report and the evidence of PW-5, the doctor who conducted the autopsy. The
Chik FIR has been proved by the PW-6 Ram Ji Mishra, head constable. The
samples of plain earth and blood stains taken by the Investigating Officer PW-
7 from the place of occurrence vide recovery memo dated 23.05.1980 has
been proved by the PW-7 who also proved the site plan prepared on the spot
and the inquest report. The injuries found on the body of the deceased as
mentioned in the postmortem report has been proved by the PW-5 Dr. Nisar
Ahmed, Medical Officer who conducted autopsy on the body of the deceased.
The injuries as mentioned in the postmortem report and proved by the PW-5 in
his ocular evidence, corroborate with the first information report and the
evidence of eyewitnesses PW-1 and PW-2 as well as the inquest report. The
PW-5 has also opined that the cause of death is excessive bleeding and shock
and all the injuries were possible by Lathi and the injury Nos.1 to 4 were
ordinarily sufficient to cause death. Thus, the date, time and place of incident,
the presence of the accused appellant at the place of incident and the injuries
caused by them to the deceased resulting in the death of the deceased have

been successfully proved by the prosecution beyond a reasonable doubt.

15. Now, the question that arises out of submissions of learned counsels for
the parties as aforenoted is as to whether the accused persons acted with
common intention and common object with premeditated mind to kill the
deceased resulting in murder as defined under Section 300 IPC and are liable
for punishment under Section 300 to IPC, or the assault was at the heat of

passion without any motive or intention to cause death of the deceased?

Whether the accused are guilty of offence of murder as defined under Section

300 IPC liable to punishment under Section 302/34 1.P.C. OR the death caused
was culpable homicide not amounting to murder under Section 304 I.P.C.:-

16. Before we proceed to examine this aspect, it would be beneficial to

reproduce relevant portion of the first information report, the evidence of
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informant eyewitness PW-1 and the evidence of eyewitness PW-2 as under:-

“Relevant portion of first information report 23.05.1980:-

Riasia~ eRe 371 @ 5T 5 garrT #v & g §rT o/ faeg 3718 & 99 & #° gl 7
GaRIT 5 G $PR 1597 39 Y Iuh il efchal 7 T Tettor g% @) QAT fa drel
TG §q 7 @} 7 gt dnfodl | g ARV & IR 9% AR gfd Bt ART AR 91T Fie
@I ] IR 7311 T b ] P& ST Hleb ge 377 e o)1 H o A qgail A Rl wreT fbeg
g G el & Fot TRl 379 91t @bl ISTR 4 TT Sg3I 7 379 GYdTST UR GAIenY I/

Relevant portion of evidences of informant eyewitness PW-1 (examination-in-chief):

2— fare TRI0r A 9fd & geST & Ufder AR Gia 37N HerET 7 U ST Wit & &@¥ier ol
T TGT ol HY 39% &1 39T FEqIeT & Gl Bicl 7HIG g Radia} owH Hiq @ie ot
o gia g7 13 o 99 IR & TiT ¥ g=rIT 815 #1 1 a7 ¥& ot

3- 99 Hlg @leT & e 39 g1 v 371oT @ i @rer gre afaer uldet 919 & & g BT
TE qrepeT &1 R Gld I THI Sedr- iR | EY o &1 F 7 3 o a5 o &,
ST 341 q Weegcd &4t qearor § 401 eft #R gfd gar bl ST % I G §S T &7 A
T US o BRIT & 101 45 oft1 3 G=8 a1 g o7 & var 911 S 5T &g AR, @redt
TuTe g 991N g8l 3R il ol o & & & A% 9fa & 9T 31 &9 el 7 A gfa
@I garRIT d gert @l PETl 9 id 7 e 5 39 G5 & qarga & 78} i I 1T e
TIot el S} T GRT FARIVT 7 PET [ FR Fient B qF Bl warg 7 st & R gl
1% 9% aRT1 SO TS fq9ian 7 5T Sa 1@ 9% FIRT 9 HR T1d R 1 fR g7 ot g
gIpv T3l & A% g B TR a7/

5—  gfd @ 87 9% ISIPN GAF aler TR & T GRYTE GV foier R 9 qlsem
f35TT I RIS &1 T @ STFe] 3R o ge orIel o g gl are o g @ e A
BHRIGT &1 §37T1 7R Gl 1T & AR T §1% 7% T

XXXXXXXXX

13- I gia goer- 27.1.1984

I T @IeT T G AR Gid T FIorT @ 13T 7 T 37T el & 39§74 5 a1
SIGIAYT 7 T ST T &9 T ST 3ITeT fawdr &1l 99 a5 us o & off ferar 7 e
g7 & 7-8 I Gfact g qrfiar @¥IaT T T/ G STIGH] &1 & Fifaor o afdT acarT
T8} g3 911 S §FT H & U Fgar o 3R U T8l &1/ Hg3iT & 9s| BT JSqIRT 8l §37T T/
g7 § el SITET STTET I ST o7/ I ST FiEr @ @l St ofti aftar ¥ o 9T
PO GXF @t T 981 oftl @reft ST @1 FIg geaEIer T8t 8T 97l M Q8§ T
WM e &1 3 #iT THerET 7 G & IIN-GAT & P G¥ GTAT T PITT TTBY
GRTET T 11T 71 €IS &5 &1 T1d &7 TG} BISHY I oRa— &1 GRGIR 3 JTelrT H 377
el

14— 7 391 v9e F g8 T& foarr or &5 a1 §earT & gafadT Fiefl gee 3
fogeia~ Aa @ie ot T R giad 77 135 <1 §FT & ReTfdel § FFIST & T Yarerd 81 arei!
oft arett qreT 3791 e H foreET 3T o1l AT & §FT & 37eTral ERe FIST 781 ol 3 7E
gaT Tl 135 GFT & qI H GarIa aret! §r 391 v9e J ) 78 foredt 78 &1

XXXXXXXXX
Gy Fict qieT- dated 28.01.1984 -
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36— I SR Pl I8 SFIE [T 32T o7 STET H A e ST o7/ I HHY SRE iR 4
ggall & \r g & §C § 997 off1 X HepIT BT XA IR R GoAdT &/ Xari &
G SIIIRT &7 &1 &7 & T4 4 Il SR+ off1 par &1 FIT S<rorT gre hic S
81 9T & 7 HiHT H T o HUR IR Ta] 3T 71 17 BT 98 Par | U S A7 &
§IIT ST W &1 I8 US 39 Ml Fiqe & #R Ul ar & GG avw &0 of G J8 v
93 oI/ 78 ST &1 &7 F1ST oft1 qTT #d 8 g% AR fd I @ A & T & #R ard e
3 TR’ &1 R gfd A7 & U bl avp T8l T qicw par > 9aT ™ 9

37- OF A Gl T | 98T T 9% deq i) o ai gdie g5 ot R gfd @ geer
arrdl Pred! TS A1 o a9 He) ardl Rladia} X & 4 3191 9 g §a1T Gletey 3 qarl o7
15 fik & a1 ot 3% ufd &1 figeian afodr & F1% e % 78 qar gend fa5 2% w9e g 717
gletw 5 I8 a1 1 781 feied! TE

Relevant portion of evidence of eyewitness PW-2 (examination-in-chief):-

3- O GHT Prctl qeIs, O1aea} I ARG X0 Blell TEIG @ &R 7 H SATISdT dd} HRY
TGY & I 7RI §7H H PIell FEIG g Riawan 3% g § P 1@ qcil JIeT 36T ST
GaRIT 8T T AR GYT FIS & S I GarRId 7 G $PHR I 31 39 ¥ PIcAl IS T
faaziar dict fa> 781 g &l al el Giet ST 89IRT GEEIRT dl 8 IR 39 0% o 7Y 7gR
§IS & SY I 9 H BN I 31

4- W UN TG 7 ATPIRT §o SIRT 13T fa5 ST 78 Fert @ dl T & 4R &
Tet @ &7 7T | I GY B! TG R 97 37 flasian d1g 3TRg @ 1% @ IUR Alodl
H qRI AR GG [T | I3 IR ¥ &1 TGN &l &1 &1 &1iodr 3R 9R ¢

8-  H=T &leT JIeq & STo &R AT  STo &% G &I §erarr 7| 39d 1% I @&
TR gC & 5 TG¥ o< Y&/ T T SF §of TX T

XXXXXXXXX

19— A 9P B T8 RET 3T o7 135 &1 a TH Feafor T a&T | 37 el GRFT &l I8
o g7 137 o a5 Fertord T Pt Fee & &) & Aot o H GXT @l I8 o I o 13
FIct! TG g fRIasiay ¥ TGy & @e e 13 SIGT el S7ToT S9INT YaTid 81 3+ ST &1 I8
oft FarT o 1 & @I §iet 135 T8t gt &1 ar gl et SIS §HIRT GFEINT F 81 IRFII 4 8T
T T 5 GRITT 5 G477 5 & q7ct F) 78] forear &1

20~ Ferfor T & IR TgY & SoreT § OFIeT & e ard 5% oftl par & @79 et Y 0%
gl &1 &1 ava! FkE oft diT ave avel aive T8 ot

21- FlGEM T ) T8 9@ o R GGY FIadia & G9F T d g T =’ 2
FloorH T 37 G-I BSH TR o HR TgY FIT & GrAF Ia¥ o1 7Y G IR BGH GY IF
&~ 81 @l &1 T oft

17. From the relevant portion of the first information report the evidence of
informant eyewitness PW-1 (wife of the deceased) and the eyewitness PW-2

(daughter-in-law of the deceased), the following facts emerge:
(a) The accused persons and the deceased all are family members.

(b) The accused persons and the deceased were having their houses close to

each other.
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(c) The deceased and the father of the accused appellant have jointly
purchased a grove which was not partitioned but on north-west portion of the
open land of the grove the father of the accused appellants had constructed
veranda due to which dispute arose and a panchayat was convened in that
matter. Except the grove, there was no family dispute between the deceased

and the accused appellants.

(d) The accused appellants came to call the deceased to come in panchayat
and using polite words “DADA CHALO” requested him to participate in
panchayat but the deceased refused to go.

(e) The accused appellants had not climbed on the jagat of the well where the
deceased was sitting rather the deceased came down to the accused persons

during oral altercation between them.

(f) Thereafter the accused appellant No.1 gave one lathi blow on the skull of
the deceased and the accused appellant No.2 gave one lathi blow on the nasal
bone of the deceased and thereafter when the deceased fell down, only the
accused appellant No.2 Sheo Shankar gave some lathi blows to the deceased

on arm and leg.

(g) The accused appellant Nos.1 and 2 gave lathi blows on the pointing out of
the acquitted accused/ brother of the deceased namely Sri Lakh Narayan
Mishra.

(h) The duration of the entire episode was only two minutes as per evidence of

P.W.-2.

18. Before we proceed to examine as to whether the death of the deceased
caused by the accused appellant Nos.1 and 2 is the murder as defined under
Section 300 IPC liable to punishment under Section 302 or it is a culpable
homicide not amounting to murder under Section 304 IPC, it would be
appropriate to examine the relevant provisions and the law settled on the

point.
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What is murder:-

19. Section 299 IPC defines “culpable homicide”, Section 300 defines
“murder” carving out five Exceptions and Section 304 provides for

“punishment for culpable homicide not amounting to murder,” as under:-

“299. Culpable homicide.- Whoever causes death by doing an act with the intention
of causing death, or with the intention of causing such bodily injury as is likely to
cause death, or with the knowledge that he is likely by such act to cause death,
commits the offence of culpable homicide.

300. Murder.—Except in the cases hereinafter excepted, culpable homicide is
murder, if the act by which the death is caused is done with the intention of causing
death, or—

(Secondly) —If it is done with the intention of causing such bodily injury as the
oftender knows to be likely to cause the death of the person to whom the harm is
caused, or—

(Thirdly) —If it is done with the intention of causing bodily injury to any person
and the bodily injury intended to be inflicted is sufficient in the ordinary course of
nature to cause death, or—

(Fourthly) —If the person committing the act knows that it is so imminently
dangerous that it must, in all probability, cause death or such bodily injury as is
likely to cause death, and commits such act without any excuse for incurring the
risk of causing death or such injury as aforesaid.

Exception 1.—When culpable homicide is not murder.—Culpable homicide is not
murder if the offender, whilst deprived of the power of self-control by grave and
sudden provocation, causes the death of the person who gave the provocation or
causes the death of any other person by mistake or accident. The above exception is
subject to the following provisos.—

(First) —That the provocation is not sought or voluntarily provoked by the offender
as an excuse for killing or doing harm to any person.

(Secondly) —That the provocation is not given by anything done in obedience to the law,
or by a public servant in the lawful exercise of the powers of such public servant.

(Thirdly) —That the provocation is not given by anything done in the lawful exercise of the
right of private defence.

Explanation.—Whether the provocation was grave and sudden enough to prevent the
offence from amounting to murder is a question of fact.

Exception 2.—Culpable homicide 1s not murder if the offender, in the exercise in good faith
of the right of private defence of person or property, exceeds the power given to him by law
and causes the death of the person against whom he is exercising such right of defence
without premeditation, and without any intention of doing more harm than is necessary for
the purpose of such defence.

Exception 3.—Culpable homicide is not murder if the offender, being a public
servant or aiding a public servant acting for the advancement of public justice,
exceeds the powers given to him by law, and causes death by doing an act which he,
in good faith, believes to be lawful and necessary for the due discharge of his duty
as such public servant and without ill-will towards the person whose death is
caused.
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Exception 4.—Culpable homicide is not murder if it is committed without
premeditation in a sudden fight in the heat of passion upon a sudden quarrel and
without the offender having taken undue advantage or acted in a cruel or unusual
manner.

Explanation.—It is immaterial in such cases which party offers the provocation or
commits the first assaullt.

Exception 5.—Culpable homicide is not murder when the person whose death is
caused, being above the age of eighteen years, sufters death or takes the risk of
death with his own consent.

304. Punishment for culpable homicide not amounting to murder.—Whoever
commits culpable homicide not amounting to murder shall be punished with
imprisonment for life, or imprisonment of either description for a term which may
extend to ten years, and shall also be liable to fine, if the act by which the death is
caused is done with the intention of causing death, or of causing such bodily injury
as is likely to cause death,

or with imprisonment of either description for a term which may extend to ten
years, or with fine, or with both, if the act is done with the knowledge that it is
likely to cause death, but without any intention to cause death, or to cause such
bodily injury as is likely to cause death.”

20. In Virsa Singh Vs State of Punjab A.L.R 1958 SC 465 Hon'ble Supreme

Court laid down four elements to establish that an offence is a murder under

Section 300 “thirdly” as under:-

“12. To put it shortly, the prosecution must prove the following facts before it can
bring a case under s. 300, 3rdly " ;
First, it must establish, quite objectively, that a bodily injury is present ;
Secondly, the nature of the injury must be proved; These are purely objective
investigations.
Thirdly, it must be proved that there was an intention to inflict that particular
bodily injury, that is to say, that it was not accidental or unintentional, or that some
other kind of injury was intended.
Once these three elements are proved to be present, the enquiry proceeds further
and,
Fourthly, it must be proved that the injury of the type just described made up of
the three elements set out above is sufficient to cause death in the ordinary course
of nature. This part of the enquiry is purely objective and inferential and has
nothing to do with the intention of the offender.”

(Emphasis supplied by us)

21. In Anda and others vs. State of Rajasthan A.LR. 1966 SC 148, (Four
judges bench) (Paras 10, 11 and 20, 1965 SCC Online SC 46) Hon'ble
Supreme Court explained Section 300 “thirdly” and laid down the law that the

third clause views the matter from a general stand point. It speaks of an
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intention to cause bodily injury which is sufficient in the ordinary course of
nature to cause death. The emphasis here is on the sufficiency of the injury in
the ordinary course of nature to cause death. The sufficiency is the high
probability of death in the ordinary way of nature and when this exists and
death ensues and the causing of such injury is intended the offence is murder.
Sometimes the nature of the weapon used, sometimes the part of the body on
which the injury is caused, and sometimes both are relevant. The determinant
factor is the intentional injury which must be sufficient to cause death in the
ordinary course of nature. If the intended injury cannot be said to be sufficient
in the ordinary course of nature to cause death, that is to say, the probability of
death is not so high, the offence does not fall within ‘murder’ but within
culpable homicide not amounting to murder or something less. The sufficiency
of an intentional injury to cause death in the ordinary way of nature is the gist
of the clause irrespective of an intention to cause death. Here again, the
exceptions may bring down the offence to culpable homicide not amounting to

murder.

22. In the scheme of IPC, “culpable homicide” is the genus and “murder”
is its specie. All murder is culpable homicide but not vice-versa. For the
purpose of fixing punishment, proportionality to the gravity of generic
offence, IPC practically recognizes three degrees of culpable homicide, firstly
murder as defined in Section 300 IPC; secondly, culpable homicide punishable
under Section 304 Part 1 and thirdly, lowest type of culpable homicide
punishable under section 304 Part II. There is fine difference between the two
parts of Section 304 of the IPC. Under the first part, the crime of murder is
first established and the accused is then given the benefit of one of the
exceptions to Section 300 of the [PC, while under the second part, the crime of
murder is never established at all. Therefore, for the purpose of holding an
accused guilty of the offence punishable under the second part of Section
304 of the IPC, the accused need not bring his case within one of the
exceptions to Section 300 of the IPC.
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Culpable Homicide Not Amounting to Murder:-

23. Explaining the provisions of Section 299 and Clauses secondly and
thirdly of Section 300 IPC, Hon'ble Supreme Court held that in clause
secondly, mens rea is the knowledge possessed by the offender regarding
particular victim being in such a peculiar condition or state of health with
internal harm caused to him is likely to be fatal notwithstanding the fact that
such harm would not in the ordinary way of nature be sufficient to cause death
of a person in a normal health or condition. The intention to cause death is not
the essential requirement of clause secondly but it is only the intention of
causing such bodily injury as the offender knows to be likely to cause the
death of the person to whom harm is caused. If assailants had no knowledge
about the disease or special frailty of the victim nor an intention to cause death
or bodily injury sufficient in the ordinary course of nature to cause death the
offence will not be murder even if the injury which caused the death was
intentionally given. In Clause thirdly of Section 300 instead of the words
“likely to cause death” used of the words “sufficient in the ordinary course of
nature to cause death” shows the degree of probability of death resulting from
the intended bodily injury. It is the probability of death which determines
whether a culpable homicide is of the gravest, medium or the lowest degree.
“Bodily injury sufficient in the ordinary course of nature to cause death”
means that death will be the most probable result of the injury having regard
to the ordinary course of nature. Clause fourthly of Section 300 is applicable
where the knowledge of the offender as to the probability of death of a person
in general as distinguished from a particular person being caused from his
imminently dangerous act, approximates to a practical certainty. Such
knowledge on the part of the offender must be of the highest degree of
probability.

24. In Khokhan alias Khokan Vishwas vs. State of Chhattisgarh (2021) 3
SCC 365 (Paras 9 and 12), Hon’ble Supreme Court considered Exception 4 to
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Section 300 IPC and held, as under:

“9. Section 300 of the IPC is in two parts. The first part is when culpable
homicide can be said to be the murder and the second part is the exceptions
when the culpable homicide is not murder. The relevant part of Section 300 IPC
for our purpose would be clause 4 to Section 300 and exception 4 to Section
300 IPC. As per clause 4 to Section 300 IPC, if the person committing the act
knows that it is so imminently dangerous that it must, in all probability, cause
death or such bodily injury as is likely to cause death, and commits such act
without any excuse for incurring the risk of causing death or such injury, such
culpable homicide can be said to be the murder. However, as per exception 4
to Section 300, culpable homicide is not murder if it is committed without
premeditation in a sudden fight in the heat of passion upon a sudden quarrel and
without the offender having taken undue advantage or acted in a cruel or
unusual manner. As per explanation to exception 4 to Section 300 IPC, it is
immaterial in such cases which party offers the provocation or commits the first
assault.”

25. In Dheerajbhai Gorakhbhai Nayak vs. State of Gujarat, (2003) 9 SCC
322 (Para 11), Hon’ble Supreme Court discussed the ingredients of Exception
4 of Section 300 IPC and held that help of Exception 4 can be invoked if death
is caused (a) without premeditation (b) in a sudden fight (c) without the
offenders having taken undue advantage or acted in a cruel or unusual manner
and (d) the fight must have been with the person killed. Heat of passion
requires that there must be no time for the passions to cool down. In Pulicherla
Nagaraju vs. State of A.P. (2006) 11 SCC 444 (Para 29), Hon’ble Supreme
Court held, as under:

“29. Therefore, the court should proceed to decide the pivotal question of
intention, with care and caution, as that will decide whether the case falls
under Section 302 or 304 Part I or 304 Part II. Many petty or insignificant
matters — plucking of a fruit, straying of cattle, quarrel of children, utterance of
a rude word or even an objectionable glance, may lead to altercations and group
clashes culminating in deaths. Usual motives like revenge, greed, jealousy or
suspicion may be totally absent in such cases. There may be no intention. There
may be no premeditation. In fact, there may not even be criminality. At the other
end of the spectrum, there may be cases of murder where the accused attempts

to avoid the penalty for murder by attempting to put forth a case that there was
no intention to cause death. It is for the courts to ensure that the cases of murder
punishable under Section 302, are not converted into offences punishable under
Section 304 Part I/ll, or cases of culpable homicide not amounting to murder,

are treated as murder punishable under Section 302. The intention to cause
death can be gathered generally from a combination of a few or several of the
following, among other, circumstances: (i) nature of the weapon used; (ii)
whether the weapon was carried by the accused or was picked up from the spot;

(iii) whether the blow is aimed at a vital part of the body; (iv) the amount of
force employed in causing injury; (v) whether the act was in the course of
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sudden quarrel or sudden fight or free for all fight; (vi) whether the incident
occurs by chance or whether there was any premeditation; (vii) whether there
was any prior enmity or whether the deceased was a stranger; (viii) whether
there was any grave and sudden provocation, and if so, the cause for such
provocation; (ix) whether it was in the heat of passion; (x) whether the person
inflicting the injury has taken undue advantage or has acted in a cruel and
unusual manner; (xi) whether the accused dealt a single blow or several blows.
The above list of circumstances is, of course, not exhaustive and there may be
several other special circumstances with reference to individual cases which
may throw light on the question of intention. Be that as it may.”

(Emphasis supplied by us)

26. Thus, Part-I of Section 304 IPC is applicable if the act by which the
death is caused is done (i) with the intention of causing death, or, (ii) with the
intention of causing such bodily injury as is likely to cause death. Part-II of
Section 304 IPC is applicable if the act causing death is done (i) with the
knowledge that it is likely to cause death, but without any intention to cause
death, or (ii) with the knowledge to cause such bodily injury as is likely to
cause death. The word “intention” as used in Part-I is absent in Part-II. Part-II
shall be applicable where the intention as used in Part-I is absent but the act is
done unintentionally by an accused with knowledge that his act is likely to
cause death or the act is done unintentionally to cause such bodily injury as is
likely to cause death. There is fine difference between the two parts of Section
304 of the IPC. Under the first part, the crime of murder is first established
and the accused is then given the benefit of one of the exceptions to Section
300 of the IPC, while under the second part, the crime of murder is never
established at all. Therefore, for the purpose of holding an accused guilty of
the offence punishable under the second part of Section 304 of the IPC, the
accused need not bring his case within one of the exceptions to Section 300 of
the IPC. In determining the question, whether an accused had guilty intention
or guilty knowledge in a case where only a single injury is inflicted by him

and that injury is sufficient in the ordinary course of nature to cause death, the
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fact that the act is done without premeditation in a sudden fight or quarrel, or
that the circumstances justify that the injury was accidental or unintentional,
or that he only intended a simple injury, would lead to the inference of guilty
knowledge, and the offence would be one under Section 304 Part II of the
IPC.

Assault by Lathi when Culpable Homicide Not Amounting to Murder — case

laws:-

27. In Chmaru Budhwa vs. State of M.P., AIR 1954 SC 652, the facts were
that the three accused went over to the courtyard of the deceased with lathis in
their hands. One accused dealt a blow on the head of the deceased who fell
down and died due to injury on the head. The doctor opined that the injury
inflicted on the head of the deceased was sufficient in ordinary course of
nature to cause death. The trial court and the High Court both held the accused
to be guilty of offence under Section 302 IPC. In criminal appeal, Hon'ble
Supreme Court held that the crime was committed without premeditation in a
sudden fight in the heat of passion upon a sudden quarrel and without the
accused's having taken undue advantage or acted in a cruel or unusual manner
thus would fall within the Exception 4 of Section 300 IPC. Accordingly,
Hon'ble Supreme held that the accused has committed offence under Section

304 Part-II of the IPC and sentenced him to 7 years rigorous imprisonment.

28. In Inder Singh Bagga Singh Vs. State of Pepsu A.LR. 1955 S.C. 439,
the facts were that while one Pearey Singh coming with a bucket containing
milk was proceeding towards his residential house, he engaged the deceased in
some talk and at that time the accused Inder Singh Bagga Singh came out of
his house armed with a lathi and gave a blow with it on the head of the
deceased from behind. He gave another blow on the deceased head and after
the deceased fell down, he gave another blow on the deceased neck. In all, he
gave six lathis blows and ran away from the place of occurrence. The Session
Judge convicted him under Section 302 IPC. High Court on appeal confirmed

the conviction. On further appeal, a three judges bench of Hon'ble Supreme
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Court held that even though the blows were inflicted by the appellant on the
head of the deceased with force. The lathi not being iron shod and the
deceased being a young man and strongly built the appellant could not under
the circumstances be held to have been actuated with the intention of causing
the death of the deceased, nor do we think despite the medical evidence, that
the injury was sufficient in the ordinary course of nature to cause death, seeing
that he survived for three weeks and seeing on the doctor's admission that an
injury of that kind is not incurable. But he no doubt knew that he would be
causing such bodily injury as was likely to cause death and the offence so
committed would fall under Section 304 Part I and not under section 302 IPC.

29. In Kapoor Singh Vs. State of Pepsu AIR 1956 SC 654, the facts were
that one Chand Singh held the deceased by head and appellant inflicted
injuries as many as 18 injuries on the arms and legs of the deceased with a
gandasa and thereafter absconded but was subsequently arrested and was
convicted by the trial court under Section 302 IPC with death sentence. High
Court confirmed the conviction and sentenced. Motive for committing the
crime to wreck his vengeance on the family of Bachan Singh. Hon'ble
Supreme Court held that since the injury was not inflicted on any vital part of
the body of the deceased therefore the intention of the appellant was not to kill
the deceased outright and accordingly Supreme Court convicted the accused

appellant under Section 304 Part-I IPC.

30. In Sarman and others vs. State of MP 1993 Supp.2 SCC 356 Hon'ble

Supreme Court held, as under:

“6.Although post-mortem report says that all the injuries might have caused the
death of the deceased but in as much as the accused inflicted injuries with lathies
and particularly when they are simple and on non vital parts it cannot be said that
their object was to kill the deceased. They may have knowliedge that the blows
given were likely to cause death.”

(Emphasis supplied by us)

31. In Gurmail Singh and others vs State of Punjab (1982) 3 SCC 185, the

facts were that the four accused persons armed with gandasi and gandhali
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kassiya and spear challenged the deceased and another saying that they should
get ready to learn a lesson for abusing one of them on the previous day and
immediately thereafter opened the attack which was intervened by Tej Singh
and others and in this fight the accused Gurmail Singh gave a blow with his
spear on the chest of Tej Singh who fell on the ground and succumbed to his
injuries on the same day. Referring to the decisions in Jagroop vs State of
Haryana A.LR. 1981 SC 1552 and Randhir Singh @ Dhire vs State of Punjab
A.LR. 1982 SC 55, Hon'ble Supreme Court held that it cannot be said that the
accused Gurmail Singh intended to cause that particular bodily injury which
caused death even if the injury inflicted may have been found to be sufficient
in the ordinary course of nature to cause death. It was further held that what
ought to be found is that the injury found to be present was the injury that was
intended to be inflicted. The accused is a very young man shown to be aged
about 19 years, has committed an offence under Section 304 Part II IPC and

sentence of 5 years rigorous imprisonment would be adequate sentence.

32.In Joseph vs State of Kerla 1995 SCC (Cri.)165, on facts that hot
exchange of words between the deceased and the accused over the stake of
money in gambling, the accused challenged the deceased and the deceased
walked towards the accused and the accused attacked the deceased with a
weapon lathi and dealt two blows on the head of the deceased and the
deceased collapsed on the ground, Hon'ble Supreme Court held that the
weapon is not a deadly weapon. The whole occurrence was a result of a trivial
incident and in those circumstances the accused dealt two blows on the head
with a lathi therefore it cannot be said that he intended to cause injury which is
sufficient to cause death. At the most it can be said that by inflicting such
injuries, he had knowledge that it was likely to cause death. Accordingly
Hon'ble Supreme Court held that the offence committed by the accused would
be culpable homicide not amounting to murder and convicted him under
Section 304 Part II IPC and sentenced him to 5 years' R.1.

33. In Pappu Vs State of M.P. (2006) 7 SCC 391 (Paras3, 9, 13, 14 and 15),
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the facts were that in a marriage function there was exchange of hot words and
altercations between the deceased and the accused and suddenly one of the
accused dealt with a lathi blow on the left side of the head of the deceased and
the other accused also caused injury on left shoulder and left arm of the
deceased. The deceased fell down and thereafter died. Hon'ble Supreme Court
held that the assault was given in the course of a sudden quarrel and there was
no premeditation and the accused did not take undue advantage and has not
acted in a cruel manner and accordingly convicted the the accused appellant

under Section 304 Part II IPC holding as under:

“13. The Fourth Exception of Section 300 IPC covers acts done in a sudden fight.
The said exception deals with a case of prosecution not covered by the first
exception, after which its place would have been more appropriate. The exception

1s founded upon the same principle, for in both there is absence of premeditation.

But, while in the case of Exception 1 there is total deprivation of selt-control, in
case of Exception 4, there is only that heat of passion which clouds men's sober
reason and urges them to deeds which they would not otherwise do. There is
provocation in Exception 4 as in Exception 1; but the injury done is not the direct
consequence of that provocation. In fact Exception 4 deals with cases in which
notwithstanding that a blow may have been struck, or some provocation given in
the origin of the dispute or in whatever way the quarrel may have originated, yet
the subsequent conduct of both parties puts them in respect of guilt upon equal
footing. A 'sudden fight’' implies mutual provocation and blows on each side. The
homicide committed is then clearly not traceable to unilateral provocation, nor in
such cases could the whole blame be placed on one side. For if it were so, the
Exception more appropriately applicable would be Exception 1. There is no
previous deliberation or determination to fight. A fight suddenly takes place, for
which both parties are more or less to be blamed. It may be that one of them starts

it, but if the other had not aggravated it by his own conduct it would not have
taken the serious turn it did. There is then mutual provocation and aggravation,

and it is difficult to apportion the share of blame which attaches to each fighter.

The help of Exception 4 can be invoked if death is caused (a) without
premeditation, (b) in a sudden tight; (c) without the offender's having taken undue
advantage or acted in a cruel or unusual manner; and (d) the fight must have been

with the person killed. To bring a case within Exception 4 all the ingredients
mentioned in it must be found. It is to be noted that the 'fight' occurring in

Exception 4 to Section 300 IPC is not defined in the IPC. It takes two to make a
fight. Heat of passion requires that there must be no time for the passions to cool
down and in this case, the parties have worked themselves into a fury on account
of the verbal altercation in the beginning. A fight is a combat between two and
more persons whether with or without weapons. It is not possible to enunciate any
general rule as to what shall be deemed to be a sudden quarrel. It is a question of
fact and whether a quarrel is sudden or not must necessarily depend upon the
proved facts of each case. For the application of Exception 4, it is not sufficient to
show that there was a sudden quarrel and there was no premeditation. It must
further be shown that the offender has not taken undue advantage or acted in cruel
or unusual manner. The expression 'undue advantage' as used in the provision
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means "unfair advantage’.
14. It cannot be laid down as a rule of universal application that whenever one
blow is given, Section 302 IPC is ruled out. It would depend upon the weapon
used, the size of it in some cases, force with which the blow was given, part of the
body it was given and several such relevant factors.”

(Emphasis supplied by us)

34. In Rajpal and others Vs. State of Haryana (2006) 09 SCC 678 (Paras 5,
14, 15, 16, 17, 24 and 27), the facts were that accused persons desisted the
deceased from repairing the gate asserting a share in the property and the
deceased told that they had no right over the property and they had got their
property in the partition. The accused opposed the deceased and in a fit of
anger, the accused gave a lathi blow on the head of the deceased. The other
accused also gave a lathi blow on the head of the deceased. Another accused
gave a jelli blow on the leg of the deceased. Others also joined the fray. The
trial court convicted the accused persons under Section 304 Part I read with
Section 34 IPC. High Court dismissed the appeal of the convicted persons. On
appeal, Hon'ble Supreme Court held the accused persons to be liable for
punishment under Section 304 Part II read with Section 34 IPC instead of
Section 304 Part I/34 IPC and accordingly sentenced them for 7 years' RI.

35. In Kikar Singh Vs. state of Rajasthan, (1993) 4 SCC 238, it has been
held by Hon’ble Supreme Court that if the accused used deadly weapons
against the unarmed man and struck a blow on the head, it must be held that
by using the blows with the knowledge that they were likely to cause death, he
had taken undue advantage. This judgment has been relied in Ramkishan vs.
State of Maharashtra, (2007) 3 S.C.C. 89 and Nafe Singh vs. State of Haryana,
2009 12 S.C.C. 408 (Para 14).

36. In Indrasan vs. State of Uttar Pradesh, (2009) 14 S.C.C. 532, the facts
were that buffaloes belonging to the father of the deceased were impounded
and taken to the contractor but were released subsequently and therefore there
was some grudge of the accused being an employee of the contractor against

the deceased when on the next day the accused saw the deceased he got
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infuriated and picked up his lathi and gave one blow on the head of the
deceased and ran away. The deceased died. Hon’ble Supreme Court held that
the lathi blow was so forceful that as a consequence thereof the deceased died
within an hour before he could be taken to the hospital and therefore it is a
case of culpable homicide not amounting to murder but considering the nature
of injuries caused on a vital part of the body accordingly altered the conviction
of the accused from Section 302 IPC to 304 Part I IPC and sentenced for 10

years imprisonment.

37. In Gurumukh Singh vs. State of Haryana (2009) 15 S.C.C. 635 (Paras 3
and 14 to 26), facts were that the accused persons armed with lathi came and
stopped the tractor from passing through the disputed passage and when
tractor was not stopped, the accused Gurumukh Singh gave a lathi blow on the
head of the deceased Huzoor Singh rendering him unconscious resulting in his
fall on the ground who subsequently died in the hospital. Hon’ble Supreme
Court converted the conviction of the accused from Section 302 IPC to
Section 304 Part I IPC and sentenced for 7 years R.I. while after laying down
certain factors for awarding appropriate sentence to the accused, held, as

under:

“23. These are some factors which are required to be taken into consideration
before awarding appropriate sentence to the accused. These factors are only
illustrative in character and not exhaustive. Each case has to be seen from its
special perspective. The relevant factors are as under:

(a) Motive or previous enmity;
(b) Whether the incident had taken place on the spur of the moment;
(c) The intention/knowledge of the accused while inflicting the blow or injury;

(d) Whether the death ensued instantaneously or the victim died after several
days;

(e) The gravity, dimension and nature of injury;
(1) The age and general health condition of the accused;
(g) Whether the injury was caused without pre-meditation in a sudden fight;

(h) The nature and size of weapon used for inflicting the injury and the force
with which the blow was inflicted;

(1) The criminal background and adverse history of the accused;

() Whether the injury inflicted was not sufficient in the ordinary course of
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nature to cause death but the death was because of shock;
(k) Number of other criminal cases pending against the accused;
(1) Incident occurred within the family members or close relations;

(m) The conduct and behaviour of the accused after the incident. Whether the
accused had taken the injured/the deceased to the hospital immediately to
ensure that he/she gets proper medical treatment?

These are some of the factors which can be taken into consideration while
granting an appropriate sentence to the accused.”

38. In Rampal Singh vs. State of Uttar Pradesh (2012) 8 S.C.C. 289 (Paras
21, 27, 30, 32 to 35), the facts were that the accused and the deceased both
were related to each other being of one family. The whole dispute between
them was with regard to construction of Ladauri by the deceased to prevent
garbage from being thrown on his open land which was broken by the accused
appellant. Both were serving in the Indian Army. The accused appellant
entered into a heated exchange of words. Both grappled with each other.
Thereafter the accused went to his house and climbed on the roof of one
Muneshwar armed with a rifle and from there he asked his brother to keep
away from him and he wanted to shoot the deceased. The deceased remarked
as to whether the accused had the courage to shoot him. Thereafter the
accused fired at the deceased who died. There was no previous animosity.
There was nothing on record to show that the relation between the family of
the deceased and the accused was not cordial. The dispute arose with a
specific reference to Ladauri. Hon’ble Supreme Court held that the accused
had not committed the crime with any premeditation and there was no
intention on his part to kill. It was in the state of anger that the appellant went
to his house, took out the rifle and from a distance he shot the deceased aiming
at the lower part of the body, i.e. stomach. Thus, there was no intention to kill
but without any premeditation the appellant committed the offence with intent
to cause a bodily injury which could result in death of the deceased. Hon’ble
Supreme Court converted the conviction from Section 302 to 304 Part I IPC
and sentenced for 10 years R.I. and a fine of Rs.10,000/- observing in Para 21
(SCC) as under:
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“21. Sections 302 and 304 of the Code are primarily the punitive provisions.
They declare what punishment a person would be liable to be awarded, if he
commits either of the offences. An analysis of these two Sections must be done
having regard to what is common to the oftences and what is special to each one
of them. The oftence of culpable homicide is thus an oftence which may or may
not be murder. If it is murder, then it is culpable homicide amounting to murder,
for which punishment is prescribed in Section 302 of the Code. Section
304 deals with cases not covered by Section 302 and it divides the offence into
two distinct classes, that is (a) those in which the death is intentionally caused;
and (b) those in which the death is caused unintentionally but knowingly. In the
former case the sentence of imprisonment is compulsory and the maximum
sentence admissible is imprisonment for life. In the latter case, imprisonment is
only optional, and the maximum sentence only extends to imprisonment for 10
years. The first clause of Section 304 includes only those cases in which offence
is really ‘murder’, but mitigated by the presence of circumstances recognized in
the exceptions to section 300 of the Code, the second clause deals only with the
cases in which the accused has no intention of injuring anyone in particular. In
this regard, we may also refer to the judgment of this Court in the case of Fatta
v. Emperor, 1151. C. 476 (Refer : Penal Law of India by Dr. Hari Singh Gour,
Volume 3, 2009 )”

(Emphasis supplied by us)

39. In Litta Singh and another vs. State of Rajasthan (2015) 15 SCC 327
(Paras 22, 23, 24, 26 and 27), Hon’ble Supreme Court explained the meaning
of the word “maro maro” and held as under while converting the conviction

under Section 302 to 304 Part II IPC :-

“22. The word “maro maro” can never mean “kill kill”. The word

“kill” means to cause the death of a person or animal. It also means to put
some one to death, to murder, to slaughter. On the other hand, the word “maro
maro” means to beat, to cause assault. Here the thin Iine of distinction lies
between the two words. If the voice 1s “kill kill”, it means to cause death of the
person and to finish him. Had the intention of the person been to make such call
or voice ‘kill kill” and on the basis of such call the accused persons had
assaulted the deceased, then the intention would have been clearly to kill and
murder the deceased. Here on hearing the call “maro maro”, the accused
persons with Boga Singh started beating the deceased.

23. Considering the nature of the injury caused to the deceased and the weapons
i.e. lathi and gandasi (sickle) used by them, it cannot be ruled out that they
assaulted the deceased with the knowledge that the injury may cause death of
the person. Moreover, there is no evidence from the side of the prosecution that
the accused persons pre-planned to cause death and with that intention they
were waiting for the deceased coming from the field and then with an intention
to kill the deceased they assaulted him.

24. It is well settled proposition of law that the intention to cause death with the
knowledge that the death will probably be caused, is very important
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consideration for coming to the conclusion that death is indeed a murder with
intention to cause death or the knowledge that death will probably be caused.
From the testimonies of the witnesses, it does not reveal that the accused
persons intended to cause death and with that intention they started inflicting
injuries on the body of the deceased. Even more important aspect is that while
they were beating the deceased the witnesses reached the place and shouted
whereupon the accused persons immediately ran away instead of inflicting more
injuries with intent to kill the deceased.

26. After analyzing the entire evidence, it is evidently clear that the occurrence
took place suddenly and there was no premeditation on the part of the
appellants. There is no evidence that the appellants made special preparation for
assaulting the deceased with the intent to kill him. There is no dispute that the
appellants assaulted deceased in such a manner that the deceased suffered
grievous injuries which was sufficient to cause death, but we are convinced that
the injury was not intended by the appellants to kill the deceased.

27. In the facts and circumstances of the case, in our considered opinion, the
instant case falls under Section 304 Part II IPC as stated above. Although the
appellants had no intention to cause death but it can safely be inferred that the
appellants knew that such bodily injury was likely to cause death, hence the
appellants are guilty of culpable homicide not amounting to murder and are
Liable to be punished under Section 304 Part II IPC.”

(Emphasis supplied by us)

40. In Sridhar Bhuyan vs. State of Orissa, (2004) 11 SCC 395, Hon’ble
Supreme Court observed that to bring a case within Exception 4 of Section
300 IPC, if death is caused then it should be (a) without premeditation; (b) in a
sudden fight; (¢) without the offender’s having taken undue advantage or acted
in a cruel or unusual manner.; and (d) the fight must have been with the person
killed. The word fight is a combat between the two and more persons whether
with or without weapons. To apply Exception 4 does not sufficient to show
that there was a sudden quarrel and there was no premeditation. It must be
shown further that the offender has not taken undue advantage or acted in a
cruel or unusual manner. The expression “undue advantage” means “unfair
advantage”. In Criminal Appeal No.1510 of 2019 (Nandlal vs. State of
Maharashtra) decided on 15.03.2019 (Paras 14, 15 and 16), Hon’ble Supreme
Court found that the accused and the deceased were close relatives. The
dispute between them was due to construction of a common wall and non-
sharing of expenses. The court found that sudden quarrel took place between
them and there was no premeditation. The accused inflicted a single blow

injury with Gupti on left armpit of the deceased which pierced into the lung.
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On a finding that the sudden quarrel took place in the heat of passion, Hon’ble
Supreme Court gave benefit of Exception 4 to Section 300 IPC and converted
the conviction of the accused under Section 302 IPC to Section 304 Part II
IPC.

41. In Ananta Kamilia vs. State of West Bengal (2020) 2 SCC 511 (Paras
6.1, 6.2 and 7), Hon’ble Supreme Court while observing that the incident had
taken place on the spur of moment and after some altercation the accused took
lathi and caused the injury on the head of the deceased resulting in his death;
held that there does not appear any intention on the part of the accused to
cause the very injury which ultimately led to the death of the deceased and
there does not appear to be any premeditation or intention to kill the deceased.
The death resulted due to injury in quarrel. Accordingly, Hon’ble Supreme
Court held that the case would fall under Exception 4 to Section 300 IPC and
converted the conviction of the accused under Section 302 IPC to Section 304

Part I and sentenced to undergo imprisonment for 10 years.

42. In Jugut Ram vs. State of Chhattisgarh (2020) 9 SCC 520 (Paras 6 to
10), Hon’ble Supreme Court held that “a lathi is a common item carried by a
villager in this country linked to his identity” which is capable of being used
as a weapon of assault but it does not make it a weapon of assault simplicitor
and, therefore, assault on the head with a lathi is always a question of fact in
each case whether there was intention to cause death or only knowledge that
death was likely to occur. After aforenoted law laid down in the case of Virsa
Singh vs. State of Punjab (supra), Joseph vs. State of Kerala (supra), Jameel
vs. State of M.P. (supra), Gurmukh Singh vs. State of Haryana (supra),
Muhammad Shakeel vs. State of AP (supra), Hon’ble Supreme Court altered
the conviction of the accused from Section 302 IPC to Section 304 IPC Part II
IPC holding as under:

“6. A lathi is a common item carried by a villager in this country, linked to his
identity. The fact that it is also capable of being used as a weapon of assault,
does not make it a weapon of assault simpliciter. In a case like the present, of an
assault on the head with a lathi, it is always a question fact in each case whether
there was intention to cause death or only knowledge that death was likely to
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occur. The circumstances, manner of assault, nature and number of injuries will
all have to be considered cumulatively to decipher the intention or knowledge as
the case may be. We do not consider it necessary to dilate on the first principles
laid down in this regard in Virsa Singh vs. The State of Punjab, 1958 SCR 1495,
which stand well established. Suffice it to notice from precedents that in Joseph
vs. State of Kerala, (1995) SCC (Cri.) 165, the appellant dealt two blows on the
head of the deceased. The deceased died two days later. The post mortem report
found lacerated injury on the head and internal examination revealed fracture to
the occipital bone extended up to the temporal bone. The High Court convicted
the appellant under Section 302 IPC holding that the injury caused by the lathi
was sufficient to cause death of the deceased. This Court observed as follows:

“3. ....The weapon used is not a deadly weapon as rightly contended by the
learned counsel. The whole occurrence was a result of a trivial incident and in
those circumstances the accused dealt two blows on the head with a lathi,
therefore, it cannot be stated that he intended to cause the injury which is
sufficient (sic). At the most it can be said that by inflicting such injuries he had
knowledge that he was likely to cause the death. In which case the oftence
committed by him would be culpable homicide not amounting to murder. We
accordingly set aside the conviction of the appellant under Section 302 IPC and
the sentence of imprisonment for life awarded thereunder. Instead we convict
the appellant under Section 304 Part Il IPC and sentence him to five years’ RL”

7. In Chamru Budhwa vs. State of Madhya Pradesh, AIR 1954 SC 652, the
appellant dealt a blow on the head of the deceased with a lathi and which
proved fatal. The injury was medically opined sufficient in the ordinary course
to cause death. Conviction under Section 302, IPC followed. This court
observed as follows:

“5. It now remains to consider whether the offence which he committed falls
within the first part or the second part of Section 304 of the Indian Penal Code.
When the fatal injury was inflicted by the appellant on the head of the deceased
by only one blow given in the manner alleged by the prosecution it could as
well be that the act by which death was caused was not done with the intention
of causing death or of causing such bodily injury as is likely to cause death. The
act appears to have been done with the knowledge that it was likely to cause
death, but without any intention to cause death or to cause such bodily injury as
is likely to cause death within the meaning of Part II of Section 304 of the
Indian Penal Code.

6. We accordingly allow the appeal to this extent that the conviction of the
appellant under Section 302of the Indian Penal Code and the sentence of
transportation for life awarded to him will be set aside, but the appellant will be
convicted of having committed the offence under Section 304 Part II of the
Indian Penal Codeand will be sentenced to seven years’ rigorous
imprisonment.”

8. In Gurmukh Singh vs. State of Haryana, (2009) 15 SCC 635, the deceased
died three days later after an assault on the head with a lathi opined to be
sufficient in the ordinary course of nature to cause death. Holding that the
assault was made on the spur of the moment without premeditation the
conviction was altered from one under Section 302 to Section 304 Part Il and a
sentence of seven years was handed. Similarly in Mohd. Shakeel vs. State of
A.P, (2007) 3 SCC 119, the appellant had caused only one injury and had
suftered injury himself also. Altering the conviction from under Section 302IPC
to 304 Part 11, the appellant was sentenced to the period undergone since 1999.
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9. We do not consider that Laltu Ghosh (supra) and S. Rayappa (supra), with
regard to credibility of related witnesses, have any relevance to the issue in
question being decided by us.

10. We accordingly alter the conviction of the appellant from Section 302 IPC to
Section 304 Part 11, IPC. The appellant is in custody since 2004. He has already
undergone the maximum period of sentence prescribed under the same. The
appellant is, therefore, directed to be set at liberty forthwith unless wanted in
any other case.

11.The appeal is allowed.”
43. In Baijnath vs. State of Uttar Pradesh (2008) 11 SCC 738, the accused

Baijnath and the deceased Kalika Prasad were real cousins. There was some
dispute between the two families regarding Nabhdan and fixing of Kuntas
(pegs) for tying the cattle. To settle the dispute, a panchayat was called but
when accused Baijnath declared that the disputed land belonged to him and
will not be given to the deceased who made a counterclaim, the accused
Baijnath dealt a lathi blow on the head of the deceased Kalika Prasad who
sustained head injuries and fell down and died. The accused ran inside his
house. The doctor opined that the accused’s cause of death was due to coma as
a result of head injury. Hon’ble Supreme Court held that the case is covered
by Section 304 IPC and held that custodial sentence of seven years as

imposed, does not suffer from any infirmity.

44. In Khokhan alias Khokan Vishwas vs. State of Chhattisgarh (2021) 3
SCC 365 (Paras 9 and 12), Hon’ble Supreme Court considered Exception 4 to
Section 300 IPC and held, as under:

“9. Section 300 of the IPC is in two parts. The first part is when culpable
homicide can be said to be the murder and the second part is the exceptions
when the culpable homicide is not murder. The relevant part of Section 300 IPC
for our purpose would be clause 4 to Section 300 and exception 4 to Section
300 IPC. As per clause 4 to Section 300 IPC, if the person committing the act
knows that it is so imminently dangerous that it must, in all probability, cause
death or such bodily injury as is likely to cause death, and commits such act
without any excuse for incurring the risk of causing death or such injury, such
culpable homicide can be said to be the murder. However, as per exception 4
to Section 300, culpable homicide is not murder if it is committed without
premeditation in a sudden fight in the heat of passion upon a sudden quarrel and
without the offender having taken undue advantage or acted in a cruel or
unusual manner. As per explanation to exception 4 to Section 300 IPC, it is
immaterial in such cases which party offers the provocation or commits the first
assault.
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12. There is no evidence that there was any premeditation on the part of the
accused. Considering the case of the prosecution as it is and as observed
hereinabove, there was a sudden quarrel with respect to money and the accused
pushed the deceased and stood on the abdomen in the heat of passion upon a
sudden quarrel. Therefore, the case would fall under exception 4 to Section
300 IPC. As per explanation to exception 4 to Section 300 IPC, it is immaterial
in such cases which party offers the provocation or commits the first assault.
Therefore, both the courts below have materially erred in holding the appellant-
accused guilty for the offence punishable under Section 302 IPC. According to
us, at the most, it can be said that the appellant-accused has committed the
offence under Section 304 1 IPC.”

45. In Krishnamurthy vs. State (2022) 8 SCC 664 (Paras 5 and 11),

Hon’ble Supreme Court noticed the fact and held as under:

“5. The case of the prosecution in nutshell betore the trial was that the deceased
- Samidurai and the accused were the neighbours in the Village - Elavathadi.
Some quarrel had taken place between Accused no. 1 and the wife and the son
of the deceased in respect of a missing goat belonging to the deceased
Samidurai. In the said quarrel on 13.03.2006, Accused no. 1 - Govindaraj
assaulted the son of the deceased Shanmugaperumal using an iron rod on his
hands and biting him on his cheek. On 14.03.2006 at about 2.00 a.m, all the
three accused, with the intent to assault the deceased and his family members,
armed with an iron pipe and wooden log, came to the house of the deceased by
hurling abusive filths against the family members of the deceased. The deceased
came out of his house and asked the accused as to why they were shouting at
such an odd hour. By that time, the Accused no. 2 - Krishnamurthy assaulted
Samidurai on his head with a wooden log and pushed him down, while the first
accused- Govindaraj assaulted Samidurai who was lying on the ground using an
iron pipe on his chest and the third accused-Selvaraj also assaulted Samidurai
by a wooden log on the right side of his chest. When the family members of
Samidurai came to rescue him, all the accused threatened them with dire
consequences and ran away from the place. The said Samidurai succumbed to
injuries and died at about 04.15 p.m. on 14.03.2006. On the complaint having
been lodged by PW-1, son of the deceased, the investigation was carried out and
the chargesheet was filed against all the three accused.

11. In view of the above, and having regard to the role played by the appellant,

to the use of the weapons and to the injuries suffered by the deceased, we are of
the considered opinion that it could not be said by any stretch of imagination
that the appellant had an intention to cause such injuries to the deceased-

Samidurai so as to cause his death. In our opinion, at the most it could be said
that he had committed the alleged act with the knowledge that such act was

likely to cause death. Therefore, his case would fall under Section 304(Il) of
IPC and not under Section 302 IPC.”

46. In Anbazhagan vs. State (2023) 5 Supreme 266 (Paras 46, 48, 60 and
63), Hon’ble Supreme Court held as under:

46. .......... We have noticed something in the aforesaid observations made by
this Court which, in our opinion, creates some confusion. We have come across
such observations in many other decisions of this Court over and above the case
of Jagrup Singh (supra). What we are trying to highlight is that in Jagrup Singh
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(supra), although this Court altered the conviction from Section 302 to Section

304 Part II, it took shelter of Exception 4 to Section 300 of the IPC. The

question is, was there any need for the Court to take recourse to Exception 4

to Section 300 of the IPC for the purpose of altering the conviction from Section

302 to Section 304 Part Il of the IPC. We say so because there is fine difference

between the two parts of Section 304 of the IPC. Under the first part, the crime

of murder is first established and the accused is then given the benefit of one of
the exceptions to Section 300 of the IPC, while under the second part, the crime

of murder is never established at all. Therefore, for the purpose of holding an

accused guilty of the offence punishable under the second part of Section 304 of
the IPC, the accused need not bring his case within one of the exceptions

to Section 300 of the IPC.

48. In Camilo Vaz v. State of Goa [(2000) 9 SCC 1 : 2000 SCC (Cri) 1128] the
accused had hit the deceased with a danda during a premeditated gang-fight,
resulting in the death of the victim. Both the trial court and the Bombay High
Court convicted the appellant under Section 302 IPC. This Court, however,
converted the conviction to one under Section 304 Part Il IPC and observed.:-
(SCC p. 9, para 14)

“I4. ... When a person hits another with a danda on a vital part of the body with
such a force that the person hit meets his death, knowledge has to be imputed to
the accused. In that situation case will fall in Part II of Section 304 IPC as in the
present case.”

60. Few important principles of law discernible from the aforesaid discussion
may be summed up thus:-

(4) Even if single injury is inflicted, if that particular injury was intended, and
objectively that injury was sufficient in the ordinary course of nature to cause
death, the requirements of Clause 3rdly to Section 300 of the IPC, are fultilled
and the offence would be murder.

(5) Section 304 of the IPC will apply to the following classes of cases: (1) when
the case falls under one or the other of the clauses of Section 300, but it is
covered by one of the exceptions to that Section, (i) when the injury caused is
not of the higher degree of likelihood which is covered by the expression
sufficient in the ordinary course of nature to cause death' but is of a lower
degree of likelihood which is generally spoken of as an injury 'likely to cause
death' and the case does not fall under Clause (2) of Section 300 of the IPC, (iii)
when the act is done with the knowledge that death is likely to ensue but
without intention to cause death or an injury likely to cause death.

To put it more succinctly, the difference between the two parts of Section 304 of
the IPC is that under the first part, the crime of murder is first established and
the accused is then given the benetit of one of the exceptions to Section 300 of
the IPC, while under the second part, the crime of murder is never established at
all. Therefore, for the purpose of holding an accused guilty of the offence
punishable under the second part of Section 304 of the IPC, the accused need
not bring his case within one of the exceptions to Section 300 of the IPC.

(6) The word 'likely’ means probably and it is distinguished from more
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'possibly’. When chances of happening are even or greater than its not
happening, we may say that the thing will 'probably happen'. In reaching the
conclusion, the court has to place itself in the situation of the accused and then
Jjudge whether the accused had the knowledge that by the act he was likely to
cause death.

(7) e, Culpable homicide is not murder when the case is brought
within the five exceptions to Section 300 of the IPC. But, even though none of
the said five exceptions are pleaded or prima facie established on the evidence
on record, the prosecution must still be required under the law to bring the case
under any of the four clauses of Section 300 of the IPC to sustain the charge of
murder. If the prosecution fails to discharge this onus in establishing any one of
the four clauses of Section 300 of the IPC, namely, Istly to 4thly, the charge of
murder would not be made out and the case may be one of culpable homicide
not amounting to murder as described under Section 299 of the IPC.

(11) Where the prosecution proves that the accused had the intention to cause
death of any person or to cause bodily injury to him and the intended injury is
sufficient in the ordinary course of nature to cause death, then, even if he inflicts
a single injury which results in the death of the victim, the offence squarely falls
under Clause thirdly of Section 300 of the IPC unless one of the exceptions
applies.

(12) In determining the question, whether an accused had guilty intention or
guilty knowledge in a case where only a single injury is inflicted by him and
that injury is sufficient in the ordinary course of nature to cause death, the fact
that the act is done without premeditation in a sudden fight or quarrel, or that
the circumstances justify that the injury was accidental or unintentional, or that
he only intended a simple injury, would lead to the inference of guilty
knowledge, and the offence would be one under Section 304 Part II of the IPC.

63. In the aforesaid view of the matter and more particularly bearing the
principles of law explained aforesaid, the present appeal is partly allowed. The
conviction of the appellant under Section 304 Part I of the IPC is altered to one
under Section 304 Part II of the IPC. For the altered conviction, the appellant is
sentenced to undergo rigorous imprisonment for a period of five years.”

(Emphasis supplied by us)

Punishment should be proper and proportional to the gravity of the offence

committed:-

47.In Jameel vs. State of Uttar Pradesh (2010) 12 SCC 532 (Para 15)
Hon’ble Supreme Court reiterated the principle by stating that punishment
must be proper and proportional to the gravity of offence committed. Speaking
about the concept of sentencing Hon’ble Supreme Court observed that the

facts and given circumstances, the nature of the crime, the manner in which it
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was planned and committed, the motive for commission of the crime, the
conduct of the accused, the nature of weapons and all other attending
circumstances are relevant facts which would enter into the area of

consideration.

48. In Gopal Singh versus state of Uttarakhand (2013) 7 SCC 545, Hon’ble
Supreme Court observed that just punishment is the collective cry of the
society while the collective cry has to be kept uppermost in the mind,
simultaneously the principle of proportionality between the crime and the
punishment cannot be totally brushed aside. The principle of just punishment
is the bedrock of sentencing in respect of a criminal offence. The punishment
should not be disproportionately excessive. The concept of proportionality
allows a significant discretion to the judge but same has to be guided by the
certain principles. In certain cases, the nature of culpability the antecedents of
the accused, the factum of age, the potentiality of the convict to become a
criminal in future, capability of his reformation and to lead an acceptable life
in the prevalent milieu, the effect propensity to become a social threat or
nuisance and sometimes lapse of time in the commission of the crime and his
conduct in the interregnum bearing in mind the nature of the offence, the
relationship between the parties and the attractability of the doctrine of
bringing the convict to value-based social mainstream may be the guiding
factors. Hon’ble Supreme Court converted the conviction from Section 307 to

324 IPC.

Present Case:-

49. The first information report was lodged and registered on 23.05.1980 at
about 5 a.m. under Section 304 IPC with respect to the incident in question dated
22.05.1980 at about 6 p.m. The case was investigated and charge sheet dated
05.07.1980 was submitted by the police under Section 304 IPC. The trial court
framed charges on 06.05.1982 under Section 302/34 IPC and in alternative under
Section 304/34 TIPC. Own evidence of eyewitness PW-1 and eyewitness PW-2

as reproduced in paragraph 16 and summarized in paragraph 17 above leaves
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no manner of doubt that while the deceased was sitting over the jagat of the
well, two of his real nephews, namely the accused appellant No.1 Kali Prasad
Misra aged about 19 years and the accused appellant No.2 Shiv Sankar Misra
aged about 22 years who died during pendency of this appeal, came to call the
deceased Hinch Narayan Misra for the panchayat convened for settlement of
family dispute with regard to a grove and except which there was no dispute in
the family of the deceased and his brother. The aforesaid two accused
appellants requested the deceased to come to panchayat by using respectful
words “DADA CHALO” but the deceased refused to go. Thereafter, some oral
altercation took place and the deceased came down from the jagat of the well.
At this moment without any premeditated mind but at the heat of passion, the
accused appellant No.l1 gave single blow of lathi and the accused appellant
no.2 also gave one blow of lathi which had hit the deceased on his head and
nasal bone respectively and he fell down. Thereafter the accused appellant
no.2 has given some blows of lathi on the arm and leg of the deceased as per
own evidence of the eyewitness PW-2. This entire episode happened only
within two minutes. There was no time for the passions to cool down. This
proves that lathi blows were given by the accused appellants to the deceased
on oral altercation at the heat of passion without any premeditated mind or
intention to cause death. After the deceased fell down, the accused appellants
fled away. The PW-1 and PW-2 had laid the deceased on a cot but had not
made any effort to carry him to hospital. Due to excessive bleeding, the
deceased Hinch Narayan Misra died after four hours of the incident. The dispute
between the deceased and his brother (father of the accused appellants) was on a
trivial issue of constructing a veranda on a small portion of the jointly owned grove
which was not yet partitioned. It has been admitted by the eye witnesses that except
the dispute with regard to grove land, there was no dispute between the family of the

two brothers. This admitted fact also finds support from the respectful words used

by the accused appellants to request the deceased to participate in the panchayat.

50. The accused appellant No.l1 Kali Prasad Misra was aged about 19 years
while the accused appellant No.2 Sheo Shankar Misra was aged about 22 years at
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the time of incident and the deceased was a man of good built. The accused
appellant No.2 was a student. Both the accused appellants have no criminal history
as per the record of this appeal. There was neither any motive nor any previous
animosity between the accused persons and the deceased. The incident had taken
place at the spur of the moment. By lathis, the accused person caused injuries to the

deceased at the heat of passion.

51. As held by Hon’ble Supreme Court in the case of Jugut Ram (supra), lathi is
a common item carried by a villager in this country linked to his identity which is
capable of being used as a weapon of assault but does not make it a weapon of
assault simpliciter. The accused appellants have not taken any undue advantage or
acted in a cruel or unusual manner but they gave lathi blows to the deceased at the
heat of passion after some oral altercation, without any intention to cause death of
the deceased. The accused Lakh Narayan Misra (real brother of the deceased) to
whom the role of exhortation was assigned, was acquitted by the trial court as

exhortation could not be established by the prosecution.

52. Thus, considering the entire facts and circumstances of the case,
evidences and the law laid down by Hon’ble Supreme Court in various
judgments discussed in the foregoing paragraphs and more particularly the law
laid down in Gurmail Singh and others (supra), Joseph (supra), Pappu (supra),
Rajpal and others (supra), Gurumukh Singh (supra), Litta Singh and others
(supra), Sridhar Bhuyan (supra), Jugut Ram (supra), Baijnath (supra),
Krishnamurthy (supra), Dheerajbhai Gorakhbhai Nayak (supra) and the most
recent judgement in Anbazhagan (supra), we hold that the accused appellants
have not committed murder as defined under Section 300 IPC, but they are
guilty of committing culpable homicide not amounting to murder under
Section 304 Part II of the Indian Penal Code. Accordingly, the conviction and
sentence awarded by the impugned judgment is altered and the surviving
accused appellant No.1 Kali Prasad Mishra is convicted under Section 304
Part-II and is sentenced with 7 years’ Rigorous Imprisonment and fine of Rs.1
lac which shall be paid to the wife of the deceased and in case she is not

surviving, then to legal heir of the deceased and on failure to pay fine, the
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accused appellant No.1 shall undergo further rigorous imprisonment for one
year. Accordingly, the conviction and sentence of the accused appellant No.1
as provided in the impugned judgement and order dated 22.05.1984 in Session
Trial No.459 of 1981 passed by Vth Additional Session Judge, Allahabad is
altered. The appeal is partly allowed.

53. The accused appellant No.l is on bail. His bail bond is hereby
cancelled. He shall be forthwith taken into custody by the Chief Judicial
Magistrate Prayagraj and shall be sent to jail to complete the sentence awarded
to him as above. A copy of this judgement shall be sent immediately to the
trial court for compliance. Original record be returned to the trial court

forthwith.

Order Date ;- 13.10.2023
NLY
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