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Hon'ble Saurabh Shyam Shamshery,J.
1. This is second round of litigation during consolidation
proceedings. In first round matter reached upto the Deputy
Director of Consolidation and it was remitted back to Settlement
Officer of Consolidation to decide afresh.
2. On remand, an appeal filed by the petitioner was allowed
vide order dated 07.09.1974, whereby possession of petitioner/
appellant was found continuous from 1954, on basis of a
mortgage deed and it was held that since no proceedings were
undertaken for eviction, therefore, he was settled with the right
of Bhumidhari, whereas respondents were found neither in
possession nor otherwise held to be entitled for right on land in
dispute. Relevant part of order is mentioned hereinafter:
“«[AqTIT I GN BT ST BT Geofl @ V&7 [l & Hre
8T g8cfl 7 [afac T @b R8T SFIed @ Y& F [T 17.06.54 B
157 §elefl & Peol 4 sigTT ggl G G WYY b [o7] ety
e & STaT I 14T I8 STaT e S g8l §3711 Sed U
gelet! b1 3R & =rTerd e 3 w1 §3i11 ERE19 §eiT Pl 3R H
1&g P& 4 IR FIBT BYT R feardl & FHE feid
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28.05.56 Pl [T TTT| G761 797 T H B 15T 125 Geett 7
WIeq & &5 H G fo@r &1 ot @ faar & 99 ¥ oFRT T
FeorT & GBI 39 P 7 GEcl GIRT IeT & 9 H [A@ §U &
TT TIT @ Pt Bl FHPIR 5T oAl va EREwT PT 577 e
gIfvd i1l Sell GINT SFTed @ G H fol@r TR &7 ot 3y
5T Ot (RIfG | GIRT T FealT SISl 81 8 Wl TFTed BT
ool faaTfad G av Selell 0 sRevTry & M | FHIf0T &1 Seq
BT T SITETE ~RITT & THE fA@ET T 81 7 3797 HUT A
FeT & RFHIGR 7 FG@T 87 do7 @a & [arer AT silv ag Fa+
dlart 4 qrar = faHar sRevar & Sierar ik @IE Tl
faaHIer @1 31k & PIE 13915 781 & g T & 135 [AaHier ar
Pl fAgned fH gv 7& T §REvre 4 e REnkd g oY
I a1 § TFIRq BT FhBR BT ool ] Beorm Teq P
whiwr fa=r Ot &Il + oo Ranea & gv wed @7 ot T
SIRITT| SFTed @7 ool faqried i U¥ 17.06.54 ¥ §3iT 3R a9 &
FoTl AT i R AR T 3T &) 81 W [A6g g deded!
BT STaT BREY T 1 3R & T & STt 78 §orTl

ol 7 ) SFETIHS EIFT IT 3TET & 3TER Y% 81T/ FHeoiT
a7 it der g a7 3dfer) SFTRT T Fearr fAaRT i ae Sider qwaor
& SITER G% I TFTeq T Heall faaed qfF ov 7 ar 3% & sife 7
FEIIH| Ol SO A FIRT #T P RFiRd gy qe 3idE wq
eI & SITER Y% AT WRFTI SFIRT $T Heor [Qaned g o7
gale sregrefiT & G 1954 & AR=) & WRT &7 9T & 3=}
35eger &1 1T W11 SFIRd P fanfea g gv Hiver v &g
8l g1 &1 8N&v 71 #T ¥acT fagifed fF 4¢ §ga gect & wHIH &

g@T8!” (Emphasis supplied)

3. A revision was filed at instance of the respondents, which
was allowed in part, vide order dated 23.08.1976, whereby

order of Appellate Authority was modified to the extent that
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respondents were held Bhumidhar and petitioner was held to be
Asami in view of Section 21(d) of Zamindari Abolition and Land
Reforms Act, 1950 (hereinafter referred to as “Act, 19507).
Relevant part of order is reproduced hereinafter:
«ii= gl & [AgT7 qablell B G 3K FIET GA@II] T
I 13571
TICT Ho 866 &FHheT 1 §1ET 2 f4¥aT 6 gRaT faaTs &/ T8 TIeT
STER T & 3iHera 5 [FRIHDdl b1 AR & &1 favél sea 7
T8 74T 13537 &5 a8 [3anfea qfa &7 qofeT &1 [T aaa—< Sifemr)
7 SRT @l 3R g 7 BIE 8% T8 R fAGTT WEhd Tlevd
PRI aPHe<] T 3GT R _TH 07.09.74 TN Fed Bl
faarfea g 3 SHIere S erT fefaH @ &RT 7.9.74 &RT Fed

FI fAaraa qF 5 THIG I e AT Bl &RT 210 & 3=TId
NGt &7 8 1371 TERIE FalavT JifepN! gaaal & g9 3T

a1 07.09.74 & E@ATH T8 [FRTH! SRR 61 TS 81
g4I &l @& IIFER PRI Faf aer [duel geaet JiR FEed

& diT 4 Qi 19.12.53 PI G197 §31T T/ [S1e SR [darfad
TIET SaeH SR SETRd 31 AT ofT| el GRaet! 3iiY FaIad &7 TIeT Ho

211 R} @l @ [er) §9@ §1e §edel] JiR Feeq 7 Il
17.06.54 P TR & 8P H V&7 T4 67T geba—<1 ~Irgiord d

qger EINEY g GRaicH SIS @ §ie H JaeHT Il o 1953 T JataT
SiderTfaes HIT T SN RN @t faarfad e dT e He far
T R @t @ [agTT adbler 7 T8 G T a5 gie f[aanad Ter
el SIS @ geors F 1ea7 T o7/ gt GRS SIS T Ppeoir
faeried e gv [T @l bl SigEld | o ik gReell Sl &RT
faqelt SFRT & 8% H Ield T RETAH & ITER Y SR BT Heorl
SReel! Sflfe @ SIFIT | & AT SR S SFIed @ deo]
PRI @t @1 srgFla & & FEr ST a@nfed Sk SR @l fAartad
I & HRGRT &7 &% T8 @41 ST @ifed| 139é TFeT & 1agTT
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ghler 7 Jg TP 1T & I3er9 e U1l AT STRT BT
Fer PRI &l & @eTTs FETeThI=T &eall T T alfed 3
TIeT $I [T g & Hivart T 8% f&ar ST @nfad) IE el @
1 g5era dETRE o1l FalAd ST BT Heo faaid g v
3T 8137 GV FaeT IAENAF FHeat gl & & FHIGRT FT §F
T8t AT T FNF GRT 210 & =TT HINGTR! #7 8% U & A2
T8 ot Fifda sT raead & 15 ST @1 wear faanRa g g
et @cif & 34T SIgAIa & Tl aeae! Siife @1 deo [Ratfad g
7% 8RR 77 1 I ¥ oI S R T FT S & & T
7 Ranfea §ff v Fear T gaickl TIed BT Heol EReT A% Hi
3l & & 7T o " ¥t [R5 T @) weo & iR
qv I I eI SR $ GRT 210 & =TT RanRd g &
TG} @7 8% 78] fadr T a1l JEveleT b ored g [Aanad g
#7 gefdlT & sk RarRa g flart s e & qd s@ier e
Pt off, Wl TRT Ak g @1 e I
sifefRaa #1 arr 21 St & srrfa sirar 8 qm

R siifs W ° wfiew il 81 TERIE el

GBI GBI BT TR a1 07.09.74 & [T STl & 3K T8
TR 3T ST & 1 [F7RT bl [3aniea T T e Y aer
faweft Srree faanfed i T STETHT ReTTl I SHeldl & dger

STTTGNTHT PN a7 5f1d 1" (Emphasis supplied)

4. Sri Santosh Kumar Dwivedi, learned counsel for petitioner
has submitted that possession of petitioner was held by all
authorities since 1954 over land in dispute. It has also been held
by all authorities that no suit was filed or any action was taken
by respondents or by Gaon Sabha to evict petitioner. Therefore,
findings returned by Appellate Authority that petitioner has
attained right of Bhumidhari was wrongly interfered to the extent

that petitioner was given right of Asami only as well as
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respondents were wrongly held Bhumidhar though their right was
rejected by two lower authorities.

5. Sri Sanjay Kumar Ray, learned Standing Counsel appearing
for State-Respondents, submitted that in view of Section 204 of
Act, 1950 even today in case petitioner may be able to show that
respondents have not taken any steps to evict him, still he would
get benefit of above referred provision.

6. None appeared on behalf of contesting-respondents though a
counter affidavit was filed on their behalf.

7. Heard learned counsel for parties and perused the material
available on record. Relevant paragraphs of counter affidavit are

mentioned hereinafter:
“«9. That in reply the contents of paragraph 7 of the writ
petition it is stated that the objection filed by the
petitioner was not only dismissed on the technical grounds
but also on the other grounds e.g. on the own admission
made by the petitioner and absence of any entry regarding
possession in favour of petitioner. It is, further, submitted
that after consideration of entire records of the case
consolidation officer rightly dismissed the objection filed
by the petitioner.
170. That in reply to the contents of paragraph 8 of the
writ petition it is submitted that statement made by the
deponent in civil suit was not relevant and learned S.O.C.
has rightly ignored that statement. Petitioner himself had
himself admitted that he was not in possession over the
plot no. 866.
11. That the contents of paragraph 9 of the writ petition
are not correct as stated and as such denied. It is
submitted that both the theory of exchange and mortgage

were held as void and against the provision of law. As the
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certified copy of the statement made by the deponent was
accepted by the A.S.O.C. without affording an opportunity
to the deponent to confront it and to meet the same
learned D.D.C. remanded the case before the S.0O.C. for
consideration of case after taking other evidences, if any,
as fresh. Petitioner never entered into the possession over
the plot in dispute and he had himself admitted this
position in the civil suit filed by him.
12. That in reply to the contents of paragraph 10 of the
writ petition it is submitted that learned S.0.C. has
wrongly without properly appreciating the facts and law
applicable to the case allowed the appeal. It is very
pertinent to mention here that petitioner neither pleaded,
nor claimed to be in adverse possession over the land in
dispute and has failed to prove his possession much less
continuous possession over the land in dispute for over the
statutory period of limitation. Petitioner has himself
admitted that he was not in possession over the plot in
dispute. It is, further, submitted that the findings and
reasoning recorded by the learned A.S.O.C. are based of
no evidence and are liable to be set aside.”
8. There are two important aspects of the case. First was
‘interchange’ between Durbali and Harihar Nath (Respondents)
and thereafter ‘mortgage’ by Durbali in favour of Jagdev
(Petitioner). Therefore, in case ‘interchange’ was declared void,
then ‘mortgage’ would have no legal consequence and possession
of petitioner would be without any legal authority.
9. The Appellate Authority has held that ¢interchange’ was
already declared void, therefore, ¢‘mortgage’ has no legal

consequence, however, petitioner’s possession was found
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continuous from 1954 and since no proceedings were undertaken
to evict him, therefore, he was declared Sirdar.

10. The Revisional Authority held that once ¢interchange’ was
found to be illegal, therefore, “mortgage’ also become illegal. The
Revisional Authority however held that on basis of illegal
possession no Sirdari right would be given to petitioner. Sirdari
right will be with original owner, i.e., Harihar Nath (Respondent)
and on ground of possession, petitioner would be Asami only
under Section 21(d) of Act, 1950.

11. The above findings are self contrary. Revisional Authority
on one hand held that petitioner could not get any right on basis
of mortgage deed and on other hand declared him Asami on
basis of mortgage deed only.

12. As soon as ‘interchange’ was declared void, mortgage also
become void, therefore, possession of petitioner become illegal
which remained continued for many years and admittedly no
proceedings for eviction was taken at behest of respondents and,
therefore, its legal consequence would fall.

13. In aforesaid circumstances Section 210 of Act, 1950 become
important. According to said provision if a suit for eviction from
any land under Section 209 is not instituted by a Bhumidhar or
Asami or a decree for eviction obtained in such suit is not
executed within the period of limitation, the person taking or
retaining possession will become Bhumidhar or Asami as the case
may be and legal consequence of it would fall.

14. In the present case, since mortgage was declared to be
illegal by all the authorities, therefore, application of Section
21(d) of Act, 1950 was erroneously applied by Revisional

Authority whereas Appellate Authority has rightly applied the
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provisions of Section 210 of Act, 1950 and held that petitioner
become Sirdar since no proceeding of eviction was undertaken.
15. In view of above, writ petition is allowed. Impugned order
dated 23.08.1976 is hereby set aside and order of Appellate
Authority dated 07.09.1974 is upheld.

Order Date :-01.12.2023
AK

Digitally signed by :-
AWADESH KUMAR
High Court of Judicature at Allahabad
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