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1.  Property in dispute is distributed in various Khatas situated
at three villages namely, Surahi, Thari and Binda, Pargana
Kolasla, District Varanasi. Details of Khata number, village and
name of persons recorded in basic year are mentioned

hereinafter:

Khata Nos. |Village Name of persons recorded

74 Surahi Ram Adhar, Ram Ujagir, Awadh Narain

61 Surahi Ram Chandra, Ram Dhari, Srikant, Ram
Adhar, Ram Ujagir, Awadh Narain
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54 Surahi Ram Dhari, Ram Adhar, Ram Ujagir,
Awadh Narain

71 Surahi Ram Chandra, Ramdhari, Srikant

170 Surahi Ram Chandra, Ram Dhari, Srikant, Ram
Adhar, Mata Badal

70 Surahi Ram Chandra, Ram Dhari, Srikant, Ram
Adhar

35 Thari Ram Adhar, Ram Chandra, Ram Dhari,
Srikant, Ram Ujagir, Awadh Narain

37 Thari Ram Chandra, Ram Dhari, Srikant, Ram
Adhar

54 Thari Ram Adhar, Ram Chandra, Ram Dhari,
Srikant, Ram Ujagir, Awadh Narain

105 Thari Ram Adhar, Ram Chandra, Ram Dhari,
Srikant, Ram Ujagir, Awadh Narain

36 Thari Ram Adhar

137 Thari Ram Adhar, Ram Chandra, Ram Dhari,

Srikant, Ram Ujagir, Awadh Narain

47 Binda Ram Adhar, Ram Chandra, Ram Dhari,
Srikant, Ram Ujagir, Awadh Narain

2. During consolidation proceedings several set of objections
were filed by petitioner and respondents. The Consolidation
Officer has decided objections by three separate orders in respect
of each village i.e. orders dated 16.03.1973, 20.08.1973 and
08.10.1973.

3. Being aggrieved on respective grounds, petitioners and
respondents have filed seven appeals out of which six were
dismissed and only one appeal was allowed in part by order

dated 17.10.1974 passed by Settlement Officer of Consolidation.
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4. Rival parties thereafter filed seven revisions, before
Revisional Authority out of which four were dismissed and three
were partly allowed by order dated 15.01.1977 passed by the

Deputy Director of Consolidation.

5. In aforesaid circumstances, both parties have approached
this Court by way of filing two writ petitions, i.e., Writ-B No.
861 of 1977 (hereinafter referred to as “First Writ Petition’?) by
Ram Adhar and Writ-B No. 669 of 1977 (hereinafter referred to

as “Second Writ Petition’?) by Ram Chandra.

6. Heard Sri Om Prakash Pandey, learned counsel for
petitioner in First Writ Petition (Respondent in Second Writ
Petition) and Sri R.K. Upadhyay, learned counsel for petitioner in
Second Writ Petition (Respondent in First Writ Petition), at
length. The issues which arose for consideration by this Court

could be summarized in following manner:

(D  The pedigree as mentioned in the impugned orders as
well as referred below was not in dispute that Nidhi, Gaya
and Shiv Bandhan were sons of Shiv Balak (common
ancestor of petitioner and respondents as well). However,
dispute was about respective date of their death, i.e.,
original petitioner-Ram Adhar (contesting respondent in
Second Writ Petition) claimed that firstly Shiv Bandhan died
thereafter Nidhi and lastly Gaya died and accordingly he
claimed 2/3 share, whereas claim of contesting-respondents
(petitioner in Second Petition) was that firstly Gaya died,
thereafter Nidhi and lastly Shiv Bandhan died, therefore,
being grandson of Shiv Bandhan they claimed 5/9 share,

therefore, Court has to scrutinize respective claims and
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findings recorded by authorities on above issue, that

whether findings are legally sustainable or not?

Pedigree
Sheo Balak
/ / /
Nidhi Gaya Sheo Bandhan

/ I I
----------------------- I I
/ / I I
Smt. Jagwanti Smt. Balwanti I I
I I
___________________________________ I
/ / I
Ram Kumar Ram Sumer I
/ / I
Mata Badal Ram Adhar I
/ I
_______________________ I
/ / I
Ram Ujagir Ram Narain I
R-7 R-8 I

/ /

Sheo Kumar Ram Sundar

/ I
_________________________ I
/ / I
Ram Deo Chanika I
/ / /

Ram Chandar Ramdhari Srikant
R-4 R-5 R-6

(I)  Whether, a compromise entered by Smt. Jagwanti,
allegedly major daughter of Nidhi on her behalf and on
behalf of her younger minor sister, Balwanti with others
would be a legally acceptable compromise or it would hit
by Section 8(2) of Hindu Minority and Guardianship Act,
1956 (hereinafter referred to as “Act, 1956”?) being an

unregistered document?
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(IT  Whether, an unregistered written family settlement
executed by Panchs on a written request of parties being
agreed for partition would be admissible in evidence in
view of Section 17 of the Registration Act, 1908 (hereinafter
referred to as ““Act, 1908”?) or what would be its effect if it

was already implemented?

7. Heard learned counsel for parties at length who have drawn
attention of this Court on relevant parts of impugned orders and

counter affidavits filed on their behalf.
il | -I

8. In this regard counsel for both parties have narrated
respective favourable part of impugned orders. However, both
parties have not been successful in pointing out exact date of
death of Shiv Bandhan, Nidhi and Gaya. Authorities below have
given findings on basis of entry of their names in revenue
records. All three authorities have held that Nidhi died after
death of his two brothers, namely, Shiv Bandhan and Gaya and
for that relevant findings returned by all three authorities are

mentioned hereinafter:

The Consolidation Officer has passed three separate orders in

respect of land in dispute situated in three villages.

rder 16.03.1973 b lidation Officer (Vill
Surahi)
ST GBI T T8 3T & 1 [gl 77 AT g7 7 ge9
g8t PI AT T JEIT 9 T 4 FEayquf 78 &1 77
37TV 7 31BN UF 61 ITI@eT 1347 (S5 19 37¢7V b7 faweaT 1/3

39 197 T & TPheT @Il W 1309 Fo I GRE! e

15T 9% G1aT Fa% 34 F g1, TIT 99T faasiord T e
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JUTR &9 &, @I Ho 35 [0 PAR, T g¥ §F T o9

§7¢/ g 3T JVISY §f 8, @IaT o 52 F 4], T PT o

TN G fovdl VISR, &I [ev T folg PAR I gra] d [ev

FIGR 1 6% & & GIaT o 87 1G] T 1919 PR I v
P11 &5 & TPt Gl JeIawT I GRa! JIad T 1291 Ho

STIGST 15T I [oI9es SR STl Wo 45 [91d §7¢7 & 719
TTET & & 9 HPR VH 3R & [Ag17 37fdaehr 7 39 T )
o7 13307 1 718 FHIfoiT & 1 99§78 G99 ggel & TP T

1309 %o ¥ g PR 7Gx GF T 1T 5787 35f & [Ag] 7
TRIT BT T U W 351 & garere g ot yfoia & 15 Rt 7 m=r

% T ¥ET 9, ¥ GS% SIS 7 39 39 He i g A 1
FRIg 999 gi5 & 59 FbeT 3R JfATe< Poidhey Fo/F At

JRIUH! GHGHT 79¢ 10 I Geal GAY §777 i TG e
19.01.1904 & T 3T 39 1@ 7 I8 ¥UE foia@r 1 & &

FfE 7v7 & gsel gAY & 3T 3 AR ffg & TR 78 8l g
FINF Fera—i T~ TIRT TSIHIT TIRT & 39 PR IJg T

81 77T & 15 (AT ST It 7 e a1e 3 ARl
(Emphasis supplied)

Order dated 08.10.1973 passed by Consolidation Officer (Village
Thari)

€« .. YTHITEGIN o 379 77 & JoIdllcidpT bl H1: TbN e

BV ¥UE [ & fab [ T 77 Yap # ¥8t & 9T 191 a7 3o
VB & 199 919 §-¢17 yget 5% Y a9 e 7%, fAlg =T g g
§7ET 31797 §VISY o, e & TvT ¥ Ofgal , §oiqdl aor
PR H e a1 §5 off o Gera AT §3IT o GAsTrT o
e T 31727 X7 GHR &1 T &T)------

X X X X X
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«GeV 7 3 & I&G W gaT goiar & [ [Afg 1904 & ygat

37T 1903 & 3T YIT 7X 1904 H ¥ GAX T qera=dt
ST 3 ot Golg §aTT 8 fAanad T & IR 7 oI o FHPT
Pig wqEiawr 781 & 7 aF 96 1T 9787 & 1 arer & & T al
9P PRIGIT P DI A & ST [EEgEr g &
FTRIEBIR &Y 7 9T 98 g B g ardi )

(Emphasis supplied)

"fOT 7ET & T & F qIT FT PIE FH GG T S7ER &
Aifas FoT & T8 & & 9 fRaka T siae & a9 9
B¥IPT & G § Tefl 37 %87 & SR [AorE AT J1eiw &
G5 I Gifaa & & §9 adis T [l gt g@R | far

T 81" (Emphasis supplied)

Order dated 17.10.1974 passed by Settlement Officer of
Consolidati

... [1G] PI BI Y G 78] o TAT gl Bl g T
Rlag=er & a15 g2 g1 @& 5cg & Ut T & 1% I PAR

P 5g g1 37T 9G] T foveT $9 @I 7 9 G 1919 IR G

T GG Bl T F1iey IR §7% SR I o G 191d PHN
PTG & o @l Feria] 5/9 47T e RG] @l Fcg T |
q8ct &I B1 BI3 Fllciar TaTe] 781 & I TER 7 379 T 7 I&
Pl & 1 IH+ 379 0T & I8 g1 & [ [Ag] bl 5cg T |
qgger gt oft g9 TaTE! & T8 Al 1 3G T H ger 7R el

geia &1 8lar 39 arg 4 GAsTT faId 20.06.1904 Fo FHl
T Y97 b T & 3 YT U% I Gra¥ & §EATER & o I
TY 37Tfe @& TR o T Gra¥ E¥Ter Sfiet! 3 Bl 81 @1
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P TA0T T8 & §9 GolgTH H G PT fawdT 7P ASindl

ST, §era=dl d 7T @l ARG BT T §F GelgTH GY ITH

GroN & BYCIER 9 §I Bl FIIET P & 13 9G] 3T G=T feedr
TIT & TSPl BT T | .37, 7 I 3TN ¥ ST 1337 IR Tel

& [FET q ¥ G @ 5cg T 39T FHII 7 8l @ TER 9% 77
T 3lfe B 37dler &b T8l bl ST Fepedl

X X X X

---- ST & YBel [ fAarer i gt & I8 g T8 8
T fagt 1 5o T ¥ gget g4t a1 9% 37 J§ JT ST
YT 8P 15 1A T fowT Q11 78t @l §eIaY — avIa et
TET STER 7,97, 7 319 [ 7 R &1

"31leT To 29 FIAT To 47 & R H &1 @Il 7o 47 & TIeT Fo
676, 601, 682, 686, UX YH3ER §F IHGHY, 379 TI7 ,
YH SN G 70T FIqT §5of IHes] IFERT d e gar
T GeX T A F 1 H 37 8, R $i 3afa & 1 78
9% Rl a1 &1 daT §% &1 g arere @ i asd [ATe T,
7T 117 §¢7 o/ 0T T Tad Gset 7 @@ 18 T | yger
R, [ 1 pig T T8 ofl 7T ST Tl fawdr w1 B
ATG P AT qIfed §9 FBR IFT STEIR BT SRIA [Forrg 4

1/3 favar siar &1 39 3ificT & §i° § o Swvlw fsy 78t 8 1
e 77 & §15 59/ T 3R 7 Iy GifEe Taret 3 Fer & fF

18, 77 7 AT §7g7 7 3797 &7 § PET 1 gget PiT G 7

PeT & f& A8, 71, g 199 3757 7 3797 §917 § PaT & yger
Pi7 v & & 9a1 Gpar et ger F v J BiS B @
78l & aT: g9 My gv ygEer §9q & & T yger W a7

g (Emphasis supplied)
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Order dated 15.01.1977 passed by Deputy Director of
Consolidation

“ -G8l P TE DR & & g DI g T 3K g §7E
& 4T 51 eIl g e T o A ----- 7

(Emphasis supplied)

9. A consolidated reading of all orders referred above and in
absence of exact date of death of Nidhi, Gaya and Shiv Bandhan
and that there was no trustworthy oral evidence as well as that
no other document was placed, this Court is of the view that
reasons given by Consolidation Officer on basis of revenue entries
that Nidhi died after death of his two brothers, which was
substantially upheld by Appellate as well as Revisional
Authorities, would be a correct finding and since no substantial
evidence to contradict the same was placed on record, either
before Appellate or Revisional Authorities or before this Court, on
this issue, therefore, I find no reason to interfere with concurrent

findings.
: Issue-II

10. Learned counsel for petitioner in First Petition has
vehemently urged that since land in dispute was agricultural,
therefore, bar imposed in Section 8(2) of Act, 1956 would not be
applicable and for that he has placed heavy reliance on a
judgement passed by Coordinate Bench of this Court in Sursati
Devi vs. Joint Director of Consolidation, Basti and others, 1982
AllLJ 1473 and relevant paragraphs of judgment are mentioned

hereinafter:

“[56] In none of these cases this question was raised
whether the provisions of S. 8 of the HM & G. Act would

apply to agricultural land or not nor this question was
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considered. The said decisions, therefore are of no
assistance to the learned counsel for the opposite party to
meet the aforesaid point. As already observed above since
the Parliament could not make law relating to transfer of
agricultural land the provisions contained in S. 8 of HM &
G. Act cannot be made applicable to agricultural land
merely on the ground that State Legislature had not made
any law on the subject. The provisions of S. 8 of the H.M
& G. Act should be so construed as to bring the said Act
within the competence of Central Legislature to enact such
law. As already observed above, there is a general
presumption that a Legislature does not intend to exceed
its jurisdiction and when a Legislature with restricted
powers makes use of a word of such wide and general
import, as referred in S. 8 of the Act. without defining,
the term 'immoveable property’ mentioned therein, one
cannot escape from the -conclusion that the term
'immoveable property' used in the section is with reference
to that kind of property in respect of which it is
competent to legislate and to no other property. In Entry 6
of List Il agricultural property has been expressly excluded
and as such the Parliament had no jurisdiction to make
laws in respect of it. It cannot, therefore, be said that
since the State Legislature has not as yet enacted any law
on the subject and as such S. 8 of the HM & G. Act
should be made applicable also to agricultural land.

[57] Any inconsistency or repugnancy between State and
Central Legislature is regulated by Art. 254 of the
Constitution but such a question would only arise when
both the Legislatures had made laws on the subject. It is
well settled that the absence of legislation by the

appropriate State Ligislature on any topic enumerated in
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List II cannot confer any power upon the Central
Legislature to enact law on that topic which otherwise
does not fall within its legislative competence, (see A.G

Alberta v. A.G Canada. 1943 AIR(PC) 76).

[58] In this view of the matter I am of the opinion that
the consolidation authorities have legally erred in holding
that the impugned transfer was void as no permission was
taken by the natural guardian while making transfer of the
land in question to the petitioner.”’ (Emphasis supplied)

11. Per contra, Sri R.K. Upadhyay, learned counsel for
contesting-respondents in First Petition and for petitioner in
Second Petition, has supported the findings returned in impugned

order in this regard.

12. Learned counsel for both parties have not placed a
subsequent judgment passed by other Coordinate Bench of this
Court in Badri Vishal and others vs. Raj Narain, Neutral Citation
No. 2013:AHC:LKO:5514 wherein the view taken in Sursati Devi
(supra) was deferred by reasons and relevant part of judgement is

mentioned hereinafter:

“«In view of the authorities as mentioned above, it is quite
clear that under Section 4 (b) of Hindu Minority &
Guardianship Act, 1956, guardian of minor means a person
having the care of the person of a minor or of his
property or of both his person and property. Under Section
5 (b) of this Act the Act has overriding effect of any other
law in force immediately before the commencement of this
Act shall cease to have effect in so far as it is inconsistent

with any of the provisions contained in this Act.

In view of these provisions texual Hindu law which is the

general law is no more in force and Hindu Minority &
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Guardianship Act, 1956 is a special law which has got an
overriding effect over any other law. In this aspect of the
matter, a study of U.P. Zamindari Abolition and Land
Reforms Act shows that there is no such provision in the
entire Act which deals with the powers of natural
guardian. Since the Act is silent on the point of rights of
minor and powers of natural guardian is special law i.e.
Hindu Minority & Guardianship Act, 1956 and Section 4 of
Guardian and Wards Act shall prevail and prior permission
must have been obtained of the learned District Judge

under Section 8 of the Act.

In view of this matter I respectfully disagree with the law
laid down by a Single Judge of this Court in Smt. Sursati
Devi's case (supra) and I conquer with the law laid down
by the Hon'ble Apex Court as well as various authorities as
mentioned above and in view of law laid down by this
Court in Banshi's case (supra), Hari Mohan's case (supra)
and Murari Lal's case (supra). Particularly, because the
State legislature while enacting U.P. Z.A. & L.R. Act has
purposely omitted to deal with properties held by a minor
keeping in view of the fact that such matters have already
been dealt with by the Parliament in Hindu Minority and

Guardianship Act and under Guardian and Wards Act.”’
(Emphasis supplied)

13. I have carefully perused the judgments Sursati Devi (supra)
and Badri Vishal (supra) and I am of considered opinion that the
view taken later on in Badri Vishal (supra) is more appropriate
and, therefore, compromise in question, being executed without
permission, would hit by Section 8(2) of Act, 1956 and legal

consequence of it would fall.
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: Issue-III

14. Learned counsel for petitioner in First Writ Petition has
vehemently placed reliance on a judgment passed by Supreme
Court in Kale vs. Deputy Director of Consolidation, 1976(3) SCC

119 and relevant part of judgment are mentioned hereinafter:

“9. Before dealing with the respective contentions put
forward by the parties, we would like to discuss in general
the effect and value of family arrangements entered into
between the parties with a view to resolving disputes once
for all. By virtue of a family settlement or arrangement
members of a family descending from a common ancestor
or a near relation seek to sink their differences and
disputes, settle and resolve their conflicting claims or
disputed titles once for all in order to buy peace of mind
and bring about complete harmony and goodwill in the
family. The family arrangements are governed by a special
equity peculiar to themselves and would be enforced if
honestly made. In this connection, Kerr in his valuable
treatise Kerr on Fraud at p. 364 makes the following
pertinent observations regarding the nature of the family

arrangement which may be extracted thus:

“The principles which apply to the case of ordinary
compromise between strangers do not equally apply to the
case of compromises in the nature of family arrangements.
Family arrangements are governed by a special equity
peculiar to themselves, and will be enforced if honestly
made, although they have not been meant as a
compromise, but have proceeded from an error of all
parties, originating in mistake or ignorance of fact as to
what their rights actually are, or of the points on which

their rights actually depend.”’
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The object of the arrangement is to protect the family
from long-drawn litigation or perpetual strifes which mar
the unity and solidarity of the family and create hatred
and bad blood between the various members of the family.
Today when we are striving to build up an egalitarian
society and are trying for a complete reconstruction of the
society, to maintain and uphold the unity and
homogeneity of the family which ultimately results in the
unification of the society and, therefore, of the entire
country, is the prime need of the hour. A family
arrangement by which the property is equitably divided
between the various contenders so as to achieve an equal
distribution of wealth instead of concentrating the same in
the hands of a few is undoubtedly a milestone in the
administration of social justice. That is why the term
“family”” has to be understood in a wider sense so as to
include within its fold not only close relations or legal
heirs but even those persons who may have some sort of
antecedent title, a semblance of a claim or even if they
have a spes successionis so that future disputes are sealed
for ever and the family instead of fighting claims inter se
and wasting time, money and energy on such fruitless or
futile litigation is able to devote its attention to more
constructive work in the larger interest of the country. The
courts have, therefore, leaned in favour of upholding a
family arrangement instead of disturbing the same on
technical or trivial grounds. Where the courts find that the
family arrangement suffers from a legal lacuna or a formal
defect the rule of estoppel is pressed into service and is
applied to shut out plea of the person who being a party
to family arrangement seeks to unsettle a settled dispute

and claims to revoke the family arrangement under which
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he has himself enjoyed some material benefits. The law in
England on this point is almost the same. In Halsbury's
Laws of England, Vol. 17, Third Edition, at pp. 215-216,
the following apt observations regarding the essentials of
the family settlement and the principles governing the

existence of the same are made:

“A family arrangement is an agreement between members
of the same family, intended to be generally and
reasonably for the benefit of the family either by
compromising doubtful or disputed rights or by preserving
the family property or the peace and security of the family

by avoiding litigation or by saving its honour.

The agreement may be implied from a long course of
dealing, but it is more usual to embody or to effectuate
the agreement in a deed to which the term <“family

arrangement” is applied.

Family arrangements are governed by principles which are
not applicable to dealings between strangers. The court,
when deciding the rights of parties under family
arrangements or claims to upset such arrangements,
considers what in the broadest view of the matter is most
for the interest of families, and has regard to
considerations which, in dealing with transactions between
persons not members of the same family, would not be
taken into account. Matters which would be fatal to the
validity of similar transactions between strangers are not

objections to the binding effect of family arrangements.”’

10. In other words to put the binding effect and the
essentials of a family settlement in a concretised form, the
matter may be reduced into the form of the following

propositions:
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“(1) The family settlement must be a bona fide one so as
to resolve family disputes and rival claims by a fair and
equitable division or allotment of properties between the

various members of the family;

(2) The said settlement must be voluntary and should not

be induced by fraud, coercion or undue influence;

(3) The family arrangement may be even oral in which

case no registration is necessary;

(4) It is well settled that registration would be necessary
only if the terms of the family arrangement are reduced
into writing. Here also, a distinction should be made
between a document containing the terms and recitals of a
family arrangement made under the document and a mere
memorandum prepared after the family arrangement had
already been made either for the purpose of the record or
for information of the court for making necessary
mutation. In such a case the memorandum itself does not
create or extinguish any rights in immovable properties
and therefore does not fall within the mischief of Section
17(2) of the Registration Act and is, therefore, not

compulsorily registrable;

(5) The members who may be parties to the family
arrangement must have some antecedent title, claim or
interest even a possible claim in the property which is
acknowledged by the parties to the settlement. Even if one
of the parties to the settlement has no title but under the
arrangement the other party relinquishes all its claims or
titles in favour of such a person and acknowledges him to
be the sole owner, then the antecedent title must be

assumed and the family arrangement will be upheld and
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the courts will find no difficulty in giving assent to the

same;

(6) Even if bona fide disputes, present or possible, which
may not involve legal claims are settled by a bona fide
family arrangement which is fair and equitable the family
arrangement is final and binding on the parties to the

settlement.”’ (Emphasis supplied)

contra, learned counsel for contesting-respondents
that the family settlement has already been executed,
there was no need of its registration. Learned counsel
that in order to maintain peace and harmony in a
settlement executed about a century ago may not be

Learned counsel has referred relevant part of impugned

order passed by Deputy Director of Consolidation in this regard,

which is reproduced hereinafter:

"G P TG @ §1% GEl P T T GIRGIRG THFIAT G ST
135 1908 & TaRTR-IFT | GIIfEY & 39 V@RIRrMT 4 ¥ G,
Y Go¥ A9 PR AT 957 GHPR o 6 TR
GEET v Wil e ot gom fawH RE @1 1 e
TR SIS & GoT I Sl W A AT a507 Bt 3T T I8
qIRaIR® elaed ga@l welT aierd! et @ sl & @7
5T §iT ST 135 I°7 o} Sk Geet @ TabeT @al! 1334
o & TYE & GeH T G AT 9507 BT V% [vdT FeaR 37K
Rlg FAR T Gov P TP fowaT S} Rarar 7 81 39
qIRATRS FeareT | 31 74 a1l & 1976 T.Ue. 3R g8 ey

173 @let UG =T §714 Sq%alciss Vaq 3 & FifaerT 3 &
1@ GIRaIR® Twgiiar afe srgfiga 4l & avrg 0PI [3ITaaT
&l 717 & & S GEIT g & 37k 38 9 ey [T @
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SV ¥ AT JHeH 5§ SRIh URICHT vF |18 | Sifav &
& 1098 % v&ll & e GIRAING FHHIaT §3T §79 T TIa< &
ST g BT Y6 39T IHEN Sl TN @l Bl Fior
GVE! 7 TSN 7 @I 9T 71 @& R 7 §oT 78] 134T 31y
3reflees =IRIIeTT EINT 1T TRIT fAufer et 81----

(Emphasis supplied)

16. The aforesaid judgment in Kale (supra) has been followed in
Korukonda Chalapathi Rao and another vs. Korukonda Annapurna
Sampath Kumar, 2021 SCC OnLine SC 847 and relevant part of

judgment is mentioned hereinafter:

«35. If we apply the test as to whether the Khararunama
in this case by itself ‘affects’, i.e., by itself creates,
declares, limits or extinguishes rights in the immovable
properties in question or whether it merely refers to what
the appellants alleged were past transactions which have
been entered into by the parties, then, going by the words
used in the document, they indicate that the words are
intended to refer to the arrangements allegedly which the
parties made in the past. The document does not purport
to by itself create, declare, assign, extinguish or limit right
in properties. Thus, the Khararunama may not attract

Section 49(1)(a) of the Registration Act.

36. As far as Section 49(1)(c) of the Registration Act is
concerned, it provides for the other consequence of a
compulsorily registrable document not being so registered.
That is, under Section 49(1)(a), a compulsorily registrable
document, which is not registered, cannot produce any
effect on the rights in immovable property by way of

creation, declaration, assignment, limiting or
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extinguishment. Section 49(1)(c) in effect, reinforces and
safeguards against the dilution of the mandate of Section
49(1)(a). Thus, it prevents an unregistered document being
used ¢“as’ evidence of the transaction, which -“affects’
immovable property. If the Khararunama Dby itself, does
not ‘affect? immovable property, as already explained,
being a record of the alleged past transaction, though
relating to immovable property, there would be no breach
of Section 49(1)(c), as it is not being used as evidence of a
transaction effecting such property. However, being let in
evidence, being different from being used as evidence of
the transaction is pertinent [See Muruga Mudallar (supra)].
Thus, the transaction or the past transactions cannot be
proved by using the Khararunama as evidence of the
transaction. That is, it is to be noted that, merely
admitting the Khararunama containing record of the
alleged past transaction, is not to be, however, understood
as meaning that if those past transactions require
registration, then, the mere admission, in evidence of the
Khararunama and the receipt would produce any legal

effect on the immovable properties in question.

37. As far as stamp duty goes, on our finding regarding
the nature of the document, viz., Khararunama, being
record of the alleged transactions, it may not require to be
stamped. We notice the following conclusion of the
Division Bench of the Madras High Court in A.C.
Lakshmipathy v. A.M. Chakrapani Reddiar AIR 2001 Mad
135:

“42. To sum up the legal position

XXX XXX XXX
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(V) However, a document in the nature of a Memorandum,
evidencing a family arrangement already entered into and
had been prepared as a record of what had been agreed
upon, in order that there are no hazy notions in future, it

need not be stamped or registered.”” (Emphasis supplied)

17. In order to appreciate the rival submissions on above issue,
I have carefully perused relevant documents, i.e., Ikrarnama
Panchnama as well as decision of Panch with regard to
settlement. According to Ikrarnama Panchnama, parties to family
settlement have agreed to enter into a family settlement and
further agreed that they would be bound by decision taken by
Panch. The next document was a copy of decision of Panch

wherein terms of family partition were clearly mentioned.

18. In aforesaid circumstances, the findings returned by
Revisional Authority would be relevant wherein Kale (supra) was
considered and it was held that since family settlement has
already been executed, therefore, even if it is unregistered, it
would have legal consequences. The family settlement was
executed and recorded in revenue records as well. The family
settlement is also very old, i.e., more than a century old. The
finding that family settlement was already executed way back,
has not been contradicted by any substantial argument or
document on record, therefore, despite it being an unregistered
document, still it could be accepted in evidence. It may also be
noted that parties to family settlement have decided to have
settlement and written down it and thereafter referred to Panch
for actual settlement, therefore, as referred above, Panch order
was only a record and it may not require any registration. Above

all, purpose of a family settlement is to keep peace and harmony
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in a family and to disturb it after a century would also not be in

interest of family.

19. Learned counsel for petitioner in First Writ Petition has also
placed reliance on Section 22 of North Western Provinces
Tenancy Act, 1901 (hereinafter referred to as “Act, 1901”’) that
succession of tenancy could devolve on collateral relationship, if
other descendants were not available. However, proviso to
Section 22 provides that no collateral relationship shall be
entitled to inherit who did not share in the cultivation of holding
at the time of tenant’s death. Learned counsel has failed to point
out any document on record, that original petitioner had share in
cultivation. Therefore, any reliance on said provision would sans

merit.

20. In view of above discussion, all the issues raised are
decided against petitioner, therefore, First Writ Petition is

dismissed.

21. Now the Court deals with Second Writ Petition. In this
regard learned counsel for petitioner in Second Writ Petition has
narrated his version as mentioned in writ petition as well as in

the counter affidavit filed in First Writ Petition.

22. Learned counsel for petitioner has read out grounds raised

in writ petition and for reference same are mentioned hereinafter:

“(a) Because the respondent no. 1 committed an error in
giving 1/2 share in the holdings nos. 35 and 54 of village
Thari to the petitioners in as much as the respondents nos.
2 and 3 had held that Sheo Kumar had 1/2 share and the
respondent no. 1 without setting aside that finding illegally
assumed that Niddhi was the sole tenure holder of the said

holdings.
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(b)  Because the holding no. 105 of village Thari was
acquired by five persons and every one of them had 1/5th
share and as the petitioners inherited the shares of their
father Ram Sunder as well as their collaterals Ram Deo
and Chanika they had 3/5th share and the respondents
nos. 1 to 3 committed an error in giving 1/3rd share to

the petitioners.

(c) Because the share of the petitioners in the holding
no. 61 Kha of village Surhee was 2/3rd and the finding of
the respondents nos. 2 and 3 is clearly erroneous and the
respondent no. 1 had ignored to give any clear finding in

respect of the said holding.

(d)  Because the holding no. 61 Ga of village Surhee was
ancestral and the ancestral share of the petitioners was
1/3rd and they had also got 1/2 of the share of Niddhi
and thus the share of the petitioners was 1/2. The
respondents nos. 2 and 3 committed and illegality in
giving 1/3rd share to the petitioners and there was no

clear finding by the respondent no. 1 in his order.

(e) Because the plots nos. 64, 71, 154, 222 etc. of
holding no. 170 of village Surhee were exclusive holding
of the petitioners and the respondents nos. 1 and 3 gave
an erroneous finding in respect of the said plots without

giving any cogent reasoin.

()  Because the petitioners have 3/5th share in plots nos.
69, 70, 105, 155 etc. of the holding no. 170 of village
Surhee and the respondents nos. 1 to 3 committed an
error in giving the petitioners only 1/2 share without

giving any reasons.”’
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23. As referred above grievance of the petitioner is only with
regard to allotment of share in the holdings of Village Thari and
Surahi and prayer made in writ petition is also only to this

extent.

24, The findings returned by the Deputy Director of
Consolidation with regard to grounds taken by petitioner in this

writ petition are mentioned hereinafter:-

Village Thari- Khata No. 35, 54, 105

"HST oY &% WIaT Ho 105 b WMl Ho 3081/1, 308/2,
459/1, 459/2 B I G} Y T MBI AN IR
3 Uzl fHid 12.07.36 & IMER & MR R &R far &
frR wafmor S 3/5 3w e wifed I GRE F fok
S g W Pl o A 8 [P GRT 171 & S A THEw
A Y 39 UET drell ¥ N T F ARG B AF o A I A
I8 WoRRh faveq @1 oRR [t gafold I &t
R 39 @ ¥ SR ¥ R B9 3 @ sl e
#i FARF 39 T @ IR ¥ R @9 A B

X X X X X

QAT Ho 35 HT oY & TeT Ho 432/52, 439/48
iR T 54 I o’t & e Ho 309/50, 439/54, I
Gral 9 1291 wo ¥ ffE e g F789 & A9 sifdd
offl 1308 g 1309 Wo ¥ fAfg fdaparR & feam R
SRR Sifdd 8 39 I & IR A U@ GHSAT 3FTia ORI 229
#t, I 3R I SR & g A T ATl IR<GT A I§ g
T & GRT I & H T S SH T 3T & sfew g
s 7 gl eR1 aIftia &t 7 oft (emaR F A Toft uay &
I 3 M @ d 9y 7 cifea §, s ewfiee
R = YFOS IS AT 3/4 3R I R @ 1/8 3R
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9T s B 1/8 T 9N W A A H 9y I oW
qIReTRe FH=iiar gom df 399 98 §gw URaR $ 9 AR
T$ T BT M BRI H el & PRI BE T Tl IRAR
HIH o1 ST 5 1908 & Aol W | RiEr 81 39 HRU
N YA & dean off pHEFFT 5 IgER B Wi
e =me & A ¥ & geea 8 6 W & 3
oS 3 T o Wft AR I/ SR a1 IR H
AR wieR F A 1

Village Surahi- Khata No. 61kha, 61ga, 170 (gata no. 64,
71, 154, 222, 69, 70, 105, 155)

"I Fo 617 P ST Jo 65, 581, 479, 1291 Ho
g Pifeler & A9 3ifdbd 81 FFRFY &l IHIUR BT Hel &
6 gl @1 3fr 1904 & THSld ¥ SHH ARG H W
Af 2/3 i @ Bl IBT T8 HAT FEl A8l FAfD
1908 ! ATl el BT feparad= gaim i1 fd 1334 o,
S TAM! ¥ TY g IFER PT Jg DU fb Srawd
JAa=l & R B TSI F IFTGR DR AN § RND
TaE 2 , 1901 & GRT 22 & AT SUGH SFT ASihar
gt &t aiRg T8 & Faxitl e 1 vall o R &
e ¥ ey e | w8 AR ¥ & A 71 @
619 ¥ T To 270/2 THST 0-25, 270/4 IHIT 0-75 &
IR ¥ [T IS FT I8 FHET 6 1356 THo H GaHl o
BT A IFSE, AT 96, YHIR & I Jed 5 a9 |
3ifPpa 21 Al I8 T Atedl T8 B1 S BRU ¥ §edNT
PHFMT b YR R &l B =A12Y dfes IRPE & AR
W BFT A1 AT IM TV BT 2/3 30 BAT AR AR
1356 o H 6 ARKAT &1 M Sifthd o7 AR 2/3 309 fHet
ff ST 9 I 3N Y & FieT Hparl TG R g
UgT Suetey & 81 O g8 g & 9% f5 1356 Wo A
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ARAfARYT A 7 a8 4 IRfa Hr oft 3ik 78 g & 9>
5 a9 IS 3iar Wiam & T o1, IRAR TYF wU ¥ ARK
T @ Al I8 IRSeTT Ht IRFT B AT & AR &
deanT b S SN P fage T<ieed siffeRt o F
fomam &1

X X X X X

QT "o 170 HIST YR& & TeT Ho 64/0-41, 71/0-
44, 154/0-33, 222/0-22, 226/-22, 249/-25, 273/0-19,
203/-50, 296/-19, 317/-21, 417/2-21, 617/1-3, 617/1-
33, 5112 e 4-85 N FRFwal W e = 1/3 e
e <IRTe | AT 8 &R AT I/ & g @ 1/3
f&ear &R 1/3 IFRER @1 & § Ry RMedl e
IS A 3 QI B AYAT 8T JART 81 TAlH! W IuAed
e 9 g8 Bg g & a8 9 At 78 & I8 91 M
JYR IR AT 95 &b JIRAM T § 1925 DI Ahel
e & aF @t R 7 99 FIRI TGS & SW THR
AT IOIRT BT ST STRIST fhaT ATl §9 JMEUR W IFTs
S &1 de & b I8 g ShI 98T 81 1307 o H T8
I g FIRI IR T g S & A 9 3ifdd B
51 1334 U, Ho T 3@ gl 1348 Wo H IWed YA fog
PAR , I , IR T s & T 3ifhd 21 F 1366
Ho H IMIYR g HIAT dadl IS BT A Te@keR! H 3ifdd

g O9 ¥ SNl ARG B AW SRR b TAT 37 W@ B
HeEeR! 99 e @1 off FF g8, el I8 TE &
STl & f 1367 Wo H I8 9 HYh YRR &l 7! 751
AR FF 9RE F AN b AW T AW P IRE T R
1356 Ho A 3T A W A T HRU fgE w.end A
IS i @ 1/3 S A S wE 81 @ Ho 170 HNw
e & Mer Ho 69/-29, 80/-49, 150/-20, 155/-33,
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172/0-4, 202/-38, 224/26 221/221 232/-221, 448/-36,
272/-18, 294/-68, 213/-67, 417/1/-11, 444/-2, 618/1-35
16 TIC 5-30 fSo ¥ IFT= 3N &l Iy ~RTAT 7 %
39T A 3R IMIMER B Y% Y AT AN $ ARAM
B Y 30T T e IS @ FE & % AP 12.06.36
o Beft TR 7 I, IFAR, AR, IFIER AEGT B
T W TSI BT ol AR, YOS, 9T, ISR,
AT IISA $ T W SRS (BT AT, [T AHDT TR D
gl SR IS MM & HET § fb TR S fIaTr &
qE I 39 YR R 9P I8 HeT & & @1 3/5 30
qeAT 1/6 39 IHYR qAT 1 IH SAFR T ATIRET BT 8l
1936 P UST HEel R & b sade 9 fika & &
RaR & UG & 7 ¥ s R 3 kg 9
JeaeN ¥ g f off et & wwa Wt 176
.91, & AT @ gHual g ATl O e onfe A
IHIER ARG DT Y% i WaR fHar on sadht aha
giem gRE & a5 o 890 ¥ I B, Ig PR SWIB
RS e R fAgra @1 uNE W 39 YR I8 Rig ?
& e 3R Y 77 SWRIP M § 3/5 Y T &1

(Emphasis supplied)

25. The above referred findings are based on material available
on record, i.e., revenue entries as well as accompanied with
reasons. These findings could be interfere only if it were
perverse, however, no material was placed on record that above

findings are perverse.

26. So far as challenge to allotment of share qua to Village
Thari is concerned, the Deputy Director of Consolidation on the
basis of revenue records has returned a finding that land was self

acquired by Shiv Bandhan and Nidhi and not by Gaya. The



27

argument that such finding is erroneous cannot be accepted since
it is based on revenue records. Similar is with regard to other

argument of Village Thari.

27. The arguments with regard to land situated at Village
Surahi is concerned, since family agreement was considered to be
true and as I have discussed earlier that it could be considered in
evidence also, therefore, the finding returned that shares were

allotted in terms of family settlement could not be disturbed.

28. In aforesaid circumstances, I do not find that arguments of
petitioner in Second Writ Petition are sufficient to interfere with
impugned orders which are accompanied by reasons based on

records.

29. At this juncture it would be relevant to refer the judgment
passed by Supreme Court in Krishnanand (dead) through Lrs and
others vs. Deputy Director of Consolidation and others, (2015) 1
SCC 553 that concurrent findings may not be disturbed unless
they are perverse, contrary to record or without jurisdiction and
as referred above no such circumstance exist. Relevant paragraphs

of judgment are mentioned hereinafter:

“«12. The High Court has committed an error in
reversing the findings of fact arrived at by the
authorities below in coming to the conclusion that
there was a partition. No doubt, the High Court did
so in exercise of its jurisdiction under Article 226 of
the Constitution. It is a settled law that such a
jurisdiction cannot be exercised for re-appreciating the
evidence and arrival of findings of facts unless the
authority which passed the impugned order does not

have jurisdiction to render the finding or has acted in
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excess of its jurisdiction or the finding is patently
perverse. In the present case, though the High Court
reversed the concurrent findings of the authorities
below and came to the opposite conclusion on matter
of facts, the High Court did not do so on the ground
that the authorities below acted in excess of their
jurisdiction or without jurisdiction or that the finding
is vitiated by perversity.

13. We are of the view that the High Court ought not
to have entered into re-appreciation of evidence and
reversed the findings of fact arrived at by the three
authorities below, especially since, the authorities had
neither exceeded their jurisdiction nor acted
perversely. The High Court has no where stated that it
was of the view that there is any perversity, much
less the High Court failed to demonstrate any such

circumstances.”’

In view of above discussion, Second Writ Petition also fails

and is dismissed accordingly.

31.

Interim orders, if any, stand vacated.

Order Date :-06.11.2023

AK
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