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CORAM : HON'BLE SAURABH SHYAM SHAMSHERY, J.

1. Heard Sri Anand Prakash Srivastava, learned counsel for the
petitioner and Sri Anil Kumar Aditya, learned counsel for the

respondents.

2. Facts of present case

(a) Land in dispute is Khata No. 485, Plot No.895 area 74 acres,

situated in village-Thana, Pargana- Kolasta, District-Varanasi.

(b) Petitioner (Motilal) has filed objection under Section 9 of
Uttar Pradesh Consolidation of Holdings Act, 1953 (hereinafter
referred to as “"Act of 1953”) that plot in dispute was an
ancestral property and he was in possession thereof even
before commencement of The Uttar Pradesh Zamindari
Abolition and Land Reforms Act, 1950. Alternatively it was
claimed that he has perfected his rights by adverse possession.

(c) Original respondent no.2 (Smt. Gangajali) has contested
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above referred claims and made counter-claim of her
Bhumidhari rights on plot in dispute, on basis of a sale deed
dated 11.12.1970, stating that recorded tenure holder- Somdutt
had executed said sale deed in her favour.

(d) The Consolidation Officer, Pindara, Varanasi by order dated
30.9.1974 allowed objections of petitioner and directed that his
name be recorded as Sirdar and name of original respondent
no.2 be expunged from revenue records. Relevant part of said

order is reproduced hereinafter:

"SRG XEIM T 939¢ To BT R ¥CY R ST &
o SIRT 3TkeT Ho Fo Qo8R fHH 9-2-9oIR0-8-99 A
31b o & GER & o1 YRR o7 famT i1 ST <
f&Fieh 99-93-o R AT e okl IR T Token
SEFAR Y feTieet 31 SFI TSRt o &b+ fal TR| et RN
T 9302 Fo B SFFAR G faied ® AR a1 IR FEER
ST 81 G HIBT H I Fel 8 9 Hcll T Sog o o ¢,
foHih 9-%-£8 T Jo Fo 90 H T 8l I 9313 Fo b el
R & SFFAR A 3T o W 3R FeeR Rt 7 &9
A ST 8 T TSI 9308, 9394, 9305, 9309, 93¢
Tt 5 T ) el G T 9303 3 9308 To & 3R Tl
92BIBE, TR A R & b T Q 3 IRFA af -1 T § 3
GRS TRB At B A A AT { 3 GRS aRp AT &9 o H
T Q o7 o ST | S Uodo o A T &A & | I B
oG SfEkRA 3 91 R ot for fob o faanfed R At a1 oot
8 3T T S ISR o @ H fawT T R SFFAR RISk
3b o R T 8 et | AT foHid 99-92- 9o So P 3TER
R Jo ISk 1 T TR 3 o1 & TR I SRF & 3 A
TRAICR! S 3TRH 3T IR O 7Y b "R 3R R QW98
ST 2 RF T IREA ST aRIORE 3 Yo Fo 90 ] 9302
o 7 S BT U R SIS T R b R H toepo 9o
9 o TR o o R (RY BN Hh TORRA o o
TJo ¢R fHPB 9-%-€8 Yo o 9o FHB Yo 3T & =T
TRACR! 3T Y & T SRR 7 9302 H Yo T 9o I 3 !
= 8l To Fo 0 A FHT A & TN B 8l b IS A T
ST P AR T Todo o o T TP T RRHF oS
SFIOFC T @ 1T TRT o) e SR F R R A A
T TS T W W 8 AT @ W AT P S SR A
TETh I 1o 81 SRH & W 9 ais TR 91 B &l &




A & T SRah SFAR SRH i =R FRT R T8 SRH
& A @ 3N I Secth S faT Bl Ui & 3T ARSI
05 v o B S 2 T o e o K
s = B IR =T S & Wi 321 & 13 31 o Akiiciet
@ AT 31fe TR ek Bl S TRE I Wik I8 IR &
fb 31p o R Akt & FoA Bl Al TR TEE H T 31 3i¥
RIS ~1 Tg TR T & fob 31 o R okl & ol 8 &
Sfch i A & &1 SHH < 3TER T ISkl i ol = ol
ST oo STkt SHH <h TER R B &b UH 1l & T
BL IS Akt 3RS 1S b ARER &1 ISkl < A sHFL o
& TR & ST 5o ISkt & S &b T 8l el & | b A
& TR A A gol 1P o R~ 21| 31Y I o At &
37P o 3 IR R ERicRYT & &6 1l 21 Wl R okl
T RS 8l

IRIh R D AR 3R Folg A ISRt o A QRS axeh
A G o A A KR AER T 930 To 3 T fazr SRl
&1 R & @ 00 59 TR 3 TR i 81 IR fdeRur &b
SERIR 3TER1 B3ATI-

IRT

el KT c%/%qq%{fﬂrr%ar T RS TR A P o
T I IR ARER o7 faT STl A1 3TER T 9 b 3R o
R ST S T S 9309€, Tho ¥ R T

IS ST S TR et SR i Sl
(Emphasis Supplied)
(e) The original respondent no.2 referred an appeal before
Assistant Settlement Officer of Consolidation, Varanasi however,
it was dismissed by order dated 1.3.1976. Relevant part of said

order is mentioned hereinafter:

"3 T I8 3K & {9 R ShFoT i Hiep TR SHFL & NI ol
& TR Mkl ~T T RH I8 U XRY b &Y A @ 95
93193 Fo ¥ 3fd i T IR TR S T b T TRH TR
8 9393 To 1 R IR & ok 89 Al o 4 3fax &
| O AT 3 &) At 9 ST 9362 o T HF SR A TR
TEA2H 31 el & I ARG &b & ol & fdo 3PS b 39
P H T 8 & 9 93193 o H 8RR 91 9o 3 =4 &
A P TRB T A IR IR 4 & ORRT T8 R & <3p




o R ST &b o <p Ul ol Tl & Rlifch Sk o fRo
99-93-90 3T ARHT 4309 TFo 3T & SR G & &% Al &
ol TR H SfaeT & | A+ SFF 30 & S TIC & Sal- &
SFRT 3T TR T ¥Rg 19 It ST IIC 9 o R T I
I AT BT ol IR ST SHM 9 9% | fdo To 3To fivsy 5t
T RT3 1 00 ST R Y RAIoH H Rt iy R e
8l TR H Yo Po_Jo Y W {3 B SRIE Mg 8 |
S fhbo Fo o @ Thed & A il I Yo Fo Yo R R
TR &l 6 S U 1 R 8N A R B {9 g o foh
Yo o o § Tt 3K XA K W & | 3H T IR
PN R Gel T 3R T AR A & URrol &
ST TR | <] YRR H ISHAR o Yo o 9o & e o
RiH & | TEa Usdt b I Y A & @i aed i
SR A TR I RIS IR BV | A e kel 26 & [ob
ST 9 R A Y A s IR R & | Far W {3 {5
IR SIS 1 A X1 SRR Sk &l W T JFERA
BT TerE TR faa foke gt h e M ais RN AAeT - € |
M A AR & O ¥ Tk R 9IS J5AE B U € |
IRET TXER T 3T ERI Fock] & TR TR A Jekk: S
ST T A et o] R ORI & ST &

IR AT ¥ 37 R § 1o ST a7 DS A SR K & |
3T T ST ART A 5T Bl

(Emphasis Supplied)

(f) Original respondent no.2 thereafter preferred a revision

before Deputy Director of Consolidation, Varanasi, which was
allowed by order dated 30.8.1976 and orders passed by the

Consolidation Officer and the Assistant Settlement Officer of

Consolidation were set aside. Relevant part of order is

mentioned hereinafter:-

"7 FRFT ST ISR T 8T 4811 | Sodiodbo & IR fagm
o Jo 3o To o MR fHE 9-3-¢, & fokeg TR & & kT
T IR IAERT R Bl



R el 1 T 5 fob o ST YoRg eIt h Tt
& foRag & 3R S Uo Fo 10 3Rl FRCKIR < SR 1 B3NSR
T IR Tl AR 8| T8 T I ™ TR T BT |
& T HG A P A I | e T e T S
Riep 3 o B

3 Wl o fogrT SfERa @ 96 T oI Wit a1 3Eiad
o) foaIE e Fo 8¢y BT Fo (RY-98 HaR T & R
Fo TFIokA 9 9 ik RER 3fa gl ik It a1 T a1 R H
3 8l S ISk = Wb 3TH &RT { & | 3] So To 3o &
SR @ <t 3i¥ T 7 o foanfed 9 & I aRcfdm @ &l
A UNg S IR W 9 3% Far & JH SH
PR T & H G 99-93-90 T T Uoldh] sHFT RN ol
31K SR o 3TER R A T IRk 5 S &1 31X & .
SRR T A 31T=8 &) {0} =7 SR H 3EHT & 9 Tk
51 et Akt =1 Ve ST IR @ < fos o o e At
2 3% 39 R 9 Jilds] el I I gl A i e
A R Al T g g I ekl 3 o IJAR Jo
TSk o & 3 SFF i 1ol | 397 ST o STBR R ST 3B & 38
kT 81 FaT I8 STER fobr 1o a8 faanfaa offt o owaet o
& Sl I A Sfdx far SH A feed ¥ I Te I
o ag SFITERAR @t o 3TER R GER gl

A G 93Yg, To Ho ot 3118 a1 M e ST 3 3faa
8 3% Jo RIS o T REpY ST SfaT 8l A34R Fo i
q Jo RIQ & T FedT § AA I SFH 20 F 3T 8l TR
934¢ o H Ho TG @ TH IR SRR T 8 3K TN
93Y€, To 7 A I 3T 51 IRk 3B 3 T ST Tk
& ST & fob foer ikt o oo W R oS ok 8 8 R 3iR
T S kT & T T U= It b STcHIaRUT o ToReR T
& TR faot @ SR s O AR o ™ SR fig a i
Far UoaR U =g faar 3k A8 I8 & F 9 o S
vicER 3iH 38 TR | oI 9 I8 3TER 7 o T 1ob fokfa
P T IR R T S R F TR 3K I 9-6-42
& 9 o e T TR 7 T 8 T Ho oI @
TG & T 31 IoRa SRR AR 9 T R AR &1
TS SR o 0 ¥ 39 & b Ho Tl 31K Ared ol A 3iF
¢ 1 SR -1 3T ToRE H T8 91T SR o foh e 9 o
@ S R FH SERe ol famr| 59 I 3 T8 R
et % o e o veet Jo TG @ & ok AP I
A @ &1 A R o Tt o T as b fefed e w
EA Tl b R o <FT 3 T STRE 8l 9309¢ o ¥ Gl




o g4 R SHERFE & b Siw] 3161 Jo Fo oy foib 96
290 30-8-199 AT IARISH TS b AR b ol R T
feR2T SR T 3R foieh 99- 9R-190 Wikl TR IR 8 Sl o
TSR < eeh T AR < gl BN TR TR &1 e SRR 9301
o H 9 HAHe skl 3R RaEAR. 3fan & 3i¥ R I
AoH & T fde &l I fderur 3T 3 fudt a1 A IsHET
o (R B 93 oR €8 I Yo Fo 9o < I &l TR 93193
o o SR A 9 T kIR 3R TR, 3K R 5
fout o T ST Bl T8 IET XER 930 To I 939¢ To H
G 8 FRATEI 9393 Fo-198 Fo b SRR Tl o 93I89
R ®p SHA R 3 & fob I o & o A1 GRS awep
O 31 & A o1 R H 3fde fa SRl SAR Yo & Qo a1
T 8l S 3 R [l & 31X 37 31ekp o1 i T’ & i
A T & b Ho Wkt o IR gool 4 e | faoed @
3R J TH IR T IR 3 71 8 fob &R | Yoo 90 TR
o R 8 R A o (R4l0- 98 R ERT Hick FFIT g
T ISHARL o (€, i@ 92-%-€8 Yo Fo 9o FHd Yo P
21 3w 8| FRoIgR et Yo Fo 9o I FRI T & HiH
B & Rl T g B AR fob IR PRAR T IR IHfERT
2ch o I Tt F 8 & SKT T JHY Soa1 el
TR AT 7 &1 7ol § 31 T8 o T fob TR 3 5H
To Fo o I Tl & ol STRT Jg IR i SRAT fas do o 9o
SR E1 TRy A T8 kT K & o7 1ob T U I gl Tt
Re] e 3 KT " Bl S 31K A SRE T 1 1 5
FFRFIGIT & 3TR A IRIST 3i¥ IR ~T Ikh s 13T 8
R S 6 TS 8 3% T g o Bl s o Y oot
TET ST H 99 AT T P 8 T TR b B B I | SH
foke 11 T8 7 ) Wi oo & fob fomet =1 FARAY ol e o
SERGRA Sid fodrr W b fagH o do 3fo o 3f¥ o 3o o7
I PR ¥ ke &1 O AR & fob It TEiig i &I okl ek
M U &1 3R ] oot < g afeki =1 38 s I A R
9 fam Ry % R +1 YR o 33 et op SRR SIcH
I BT h aN Y WaFRIh 8 P &l N FIRMd < 618 g
SRR ot TR T & JIT -1 %8 ST & o I8 K& & fb
R FEN G IF ok FREFIaet B o SRR & T |

R 3 I8 T ¢ FOOEt TR R @R Yo do_ o o 3B
R S 1o & Rl S 31K A 6 7 g o7 TR 8 fob o
FREER © 3R Tl~ek] ki & Yo o 10 SN Bl 3R FH
R A Tt £ | TR A 2 S W & fob TR 3 oeho
o T I TR &l ST 5T o] A A ek g fob IR 3 Yo
Fo 90 SR T ERATR faed Iae SIY B 3B g el




ek e 1 FaivT SHIERAR o1 o STER R TRER SfekAR HF
& Aok T A 7 A R S R A S5 I g 8
o)

I TR A Sod e’ 3 AT R ¢ 3FRTR aol
3F AR =8 @ T S| T 9¢-90-€8 a1 oo
SR S STERTREI q39R To 0-9g o TR UIRA farel 71 & 8
T ek 6 i & Riifch o o A T & T Q @R
Rep foRt SR =ch af o Q 3fdT ol o 3fER 1 of| T8
AR AR & & of| Fifch T8 Feta gt A URig 3
3T 51 <RI IF FoH o S A YT s Fere 4 o

IR Tk 31 78 398 5 o faoek o6 ve1 3 St aot a1 3B &
% AR T & SHCH S F5b 3TER R ds IR UH B
& SR | SH b R Y YarT o 3feR F UST E SRp AN §
o T & T g &) S e s sk foarfeq s s o
o 98 TN 8 e 5l AR e 31 faost 9 o1 R ek

S 3 3TER R FRFIed & 9 Iokg 3ferd ¥ 3l &
el 8l U S0 T Tk ] X iR AR b AR 3ok 1 5l
ST ST e R SR 3k S gl X o ST
& A ¥ ARG S b 3R R foaed o & ofter
Rl

et R SR AR < SFiclerT A H ¥ A W UgeKd §
feb 7T arrcRl 7 Tt & SFIfERAR ool ¢h STER R ARER)
3R FR I T & R WaR =TI E |

TeReRH IR TR & ST & 31K foa Hodostogio o TR
oI % 3-19§, TRI To o 3o & IRT I 30-%-8 I R
o ST &1 Tt hEpH Sl o § A 3Fp & T AT o
ST '8 31% T8 37T fea il & fob faene A R Fo okt &
T 1T AR b HRR T R S | 7 o S Fo
IER W 9 P SR FAZER FeiRa @ R 37 TR
TR e )1

(Emphasis Supplied)

(g9) Above referred order passed by Deputy Director of
Consolidation is impugned in present writ petition.

(h) During pendency of this writ petition, original respondent
no.2 has died and her legal heirs are brought on record.
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(3) Submissions on behalf of petitioner

(i) Learned counsel for the petitioner has submitted that Deputy
Director of Consolidation has erred by interfering with a well-
reasoned concurrent finding on facts as well as on law,
returned by the Consolidation Officer and Settlement Officer of
Consolidation and the Revisional Authority has acted beyond
jurisdiction as provided under Section 48 of Act of 1953.
Learned counsel for petitioner has placed reliance on following
judgments on this issue as well as on other issues and relevant
parts thereof are also mentioned hereinafter:-
(@) Kanchan Singh Vs. Deputy Director of Consolidation
& Ors. 2017 (134) RD 752. Relevant paragraph are
mentioned hereinafter:-
“21. In view of above exposition of law and
considering the facts and circumstances of the
case, in my view the order impugned in this writ
petition passed by DDC cannot be sustained being
beyond the scope of Section 48 of Act, 1953. In
the present case, revisional authority has neither
examined regularity of the proceedings conducted
by subordinate authority nor has examined
correctness and propriety of such order but has, on

his own, examined the facts as if it was considering

the matter as original Court and has passed its

order. which has the effect of upsetting the order

passed by lower authority without pointing out any

illegality or inaccuracy or incorrectness therein.

22. Looking to the scope of revisional jurisdiction
of DDC, as discussed above, such an approach on
the part of DDC is not permissible in law while
exercising jurisdiction under Section 48 (1) of Act,

1953 and therefore, the impugned order, in my



view, cannot sustain. In the result, the writ petition
is allowed. The order dated 18.02.1983 passed by
DDC is hereby set aside. Matter is remanded to

DDC to pass a fresh order in accordance with law.”

(b) Chauthi Vs. Deputy Director of Consolidation & Ors.
2018 (140) RD 650. Relevant paragraph are mentioned
hereinafter:-
"33. X X X
As held in Bachan (supra), the Settlement Officer
is the final Court of fact. In paragraph No. 16 of
Ram Avadh (supra), it was held that under section
48 of the Act, 1953, the Director Consolidation
does not have the jurisdiction to interfere with the
findings of facts, without any basis and
assumptions. In Ram Dular (supra), the Supreme
Court held as follows:-

"It is clear that the Director had power to
satisfy himself as to the legality of the
proceedings or as to the correctness of the
proceedings or correctness, legality or
propriety of any order other than
interlocutory order passed by the authorities
under the Act. But in considering the
correctness, legality or propriety of the order
or correctness of the proceedings or
regularity thereof it cannot assume to itself
the jurisdiction of the original authority as a
fact- finding authority by appreciating for
itself of those facts de novo. It has to

consider whether the legally admissible

evidence had not been considered by the

authorities in recording a finding of fact or
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law or the conclusion reached by it is based

on _no _evidence, any patent illegality or

impropriety _had been committed or there

was _any_procedural irreqularity, which goes

to the rest (sic root) of the matter, had been

committed in recording the order or finding."

(Emphasis supplied)
(c) Jagvidit (Dead) through Lrs Vs. Deputy Director of
Consolidation Varanasi & Ors. 2012 (116) RD 631.
Relevant paragraph are mentioned hereinafter :-
"19. In the present case the Respondent Nos. 2
and 3 were recorded in Part II of the Khatauni of
1359F showing the entry to exist since past three
years. Therefore, their status on the basis of such
entry can be only as that described under Part II.
The Respondent Nos. 2 and 3 were therefore not
tenure holders as described in Part I of the
khatauni. There is no record available to show that
they were recorded at any time prior to 1359F
Therefore it was a first time entry in 1359F under
Part II obtained to show possession on the date of
vesting under the Act. The source of this entry has
not been disclosed by them hence whether it was
an entry showing the correct state of affairs is itself
doubtful.

20. On the other hand khasra unlike a khatauni is
not a record of rights. Its entries are not connected
with settlement. Form PA.-10 relates to partal
(survey) entries after each Kharif and Rabi crop. It
is recorded by the Lekhpal and verification report
of such entry is made by the Supervisor Kanungo.

In the present case an entry was made of an order
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dated 31.10.1964 of the Supervisor Kanungo for
mutation of the name of Jagvidit Singh in Column
9 of the khatauni 1371F to 1373F But the Deputy
Director of Consolidation has recorded a finding
that such order was never communicated. He has
held that in proceedings for recording a name the
requirements under the Land Record Manual have

to be satisfied.

21. Form PA.-10 requires the recording of

changes. The entries to be made therein are :-

Column 1 - khasra number of plot.

Column 2 - Area

Column 3 - Details of entry in the last year
Column 4 - Details of entry made in the current
year

Column 5 - Verification report by Supervisor
Kanungo

Column 6 - Remarks

Paragraph 89-A of Chapter V (Map and Khasra) of
the Land Record Manual is quoted hereunder :
"89-A. List of changes.-After each kharif and rabi
partal of a village the Lekhpal shall prepare in
triplicate a consolidated List of new and modified

entries in the khasra in the following form:

Khasra |Area |Details of |Details of Verification |Remarks
No. of entry in |entry made \report by
Plot the last |in the the
year current Supervisor
year Kanungo
1 2 3 4 5 6

(i) The Lekhpal shall fill in first four Columns and
hand over a copy of the list to the Chairman of the

Land Management Committee. He shall also
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prepare extract from the list and issue to the
persons concerned recorded in Columns 3 and 4 to
their heirs, if the person or persons concerned
have died, obtaining their signature in the copy of
the list retained by him. Another copy shall be sent
to the Supervisor Kanungo.

(iii) The Supervisor Kanungo shall ensure at the
time of his partal of the village the extract have
been issued in all the cases and signatures

obtained of the recipients".

22. Apart from the procedure prescribed under the
above quoted paragraph 89-A the signatures of the
recipients are also to be obtained. This provision
therefore ensures that any change in the list which
is to be entered in Form PA.-10 must be within the
knowledge and be issued to the person. The
Deputy Director of Consolidation has recorded that
there was no evidence on record as to how such
change in the list was made. Hence the petitioner
had to discharge his burden of proof and show that
such change was informed to the Respondent Nos.
2 and 3. In the absence of such evidence and
proof the entry of order for mutation dated
31.10.1964 in Form PA.-10 was not believed by the

Deputy Director of Consolidation.
XXXX
XXXX

28. Thereafter the possession of the petitioner has
been continuously recorded in the Remarks column
of the Khasra's of 1362F 1366F 136/F 1371F and
1372F
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XXXX
XXXX

30. The Deputy Director of Consolidation is the last
Court of facts. In a writ petition this Court will not
reappraise the evidence to substitute its own
findings. But when the evidence is ignored and a
conclusion is arrived at to give benefit of a
provision of law then the conclusion would be
against the evidence. Such an illegal conclusion
can be interfered with in exercise of jurisdiction
under Article 226 of the Constitution of India. The
Deputy Director of Consolidation has concluded
that the Respondent Nos. 2 and 3 were recorded in
the Revenue Records for several years which
indicate their possession and the petitioner did not
bring any action or suit for their eviction hence the
Respondent Nos. 2 and 3 had matured their rights
under the U.PZ.A. & L.R. Act. This conclusion could
be only on two grounds. Firstly in view of Section
20 of the UPRPZA. & L.R. Act and secondly by
adverse possession. The first circumstances has
already been dealt with herein above. The second
ground would be the rights by adverse possession.
For claiming adverse possession it has to be
established that there was no iota of title in
existence and the possession was hostile to the
knowledge of the owner If that be the
circumstance then the petitioner would be required
to bring an action or suit. If he did not do so for
more than 12 years then the Respondent Nos. 2
and 3 would be entitled to maintain such a plea. In

the present case the evidence is otherwise. The
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Respondent Nos. 2 and 3 entered the land on
Sajha with permission of the petitioner in 1359F
Therefore their continued possession on 1379F was
not an adverse possession. The Respondent Nos. 2
and 3 could not claim rights by adverse possession.
The petitioner on the other hand was owner since
the time of his ancestors. He had a valid source of
title over the land hence in law the issue of the
owner proving adverse possession was not at all
required. The Deputy Director of Consolidation has
erred in law in recording that the petitioner was
required to prove his adverse possession against
the Respondent Nos. 2 and 3 who in turn could not
establish any source of title. Their name came in
the revenue record for the first time in 1359F in
the remarks column which is Part II of the khatauni
and that entry indicates only permissive

possession.
XXXX
XXXX

32. The Deputy Director of Consolidation has
carved out a totally alien case by holding that the
Respondent Nos. 2 and 3 were the land holder
hence he has misled himself in shifting the burden
of proof on the petitioner to prove adverse
possession against the Respondent Nos. 2 and 3.
Cearly such burden was not required to be
discharged by the petitioner. The possession of
Respondent Nos. 2 and 3 was permissive hence
they were not occupant of the land in dispute and
could not be given the benefit of Section 20 of the
UPZA. & L.R. Act.
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(d) Jagtar Singh & Ors Vs. State of Uttarakhand & Ors.
2018 (138) RD 564. Relevant paragraphs are mentioned

hereinafter:-

"4. The High Court held that though Para 423 of
the Land Records Manual authorizes the Supervisor
Qanoongo to make entry of possession in remarks

column but it shall be done after full publicity

about his visit. In this case, neither publicity was

done nor notice was given to the legal heirs of Teja

Singh and, therefore, both the Settlement Officer

and the Deputy Director, Consolidation were

justified in quashing the entries made in favour of

the present appellants. The High Court went on to

hold as follows:

"In the impugned orders passed by the
S.0.C. and D.D.C., so far as the finding that
the Supervisor Qanoongo has no right to
correct the entry in revenue record, which is
already in existence, is concerned, this
finding is affirmed, but so far as the
direction given to enter the names of Karnail
Singh and Jagir Singh on the land in dispute
is concerned, the same is quashed and it is
held that the entry of petitioners and the
respondents cannot continue in revenue
record after consolidation and it is directed
that entry of Varg-4 be deleted from the
land in question of both the parties,

péetitioners as well as the respondents.”

5. We are in agreement with the aforesaid findings

to the extent that Supervisor Qanoongo could not

have made entries in favour of the appellants
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without giving public notice and without giving
notice to the legal heirs of Teja Singh. The dispute
is as to which of the parties is in possession of the
land. The High Court erred in directing that the
names of both the parties should be removed. This
could not have been done. Therefore, the direction
of the High Court that the entry of possession
cannot continue in favour of either of the parties is
set aside. The matter is remanded to the
Supervisor Qanoongo, who after hearing both the
sides, shall decide as to who is in legal possession
of the land in dispute and thereafter make relevant

entry in the revenue records.”

(i) Learned counsel has referred below mentioned specific
averments raised in writ petition in support of his submissions
and has assailed the finding returned by Deputy Director of
Consolidation that PA 10 was not prepared in accordance with
due procedure and Ramraj a witness of respondent had never
accepted possession of petitioner. Specific averments raised in
writ petition are as follows:-
"7. That the Dy. Director of Consolidation
committed a manifest error of law in discarding the
entries from 1372 F till today in the Khasras and
Khataunis which were quite according to law, as
such the impugned order is untenable in law.
8. That the name of Petitioner was recorded in the
Remarks column of Khasra 1372 F showing also
the Diary No., date and PA. 10, which is the only
requirement under the rules for making the legal
entry and raising the correctness of its
presumption. It was for the Opposite party No. 2 to

have established that PA. 10 was not served on
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him. The view of the Dy. Director of consolidation
to the contrary is manefestly erroneous. It is not
necessary under the Rules to fix the PA. 10 in the
Khasra.

9. That the entry of Barg-9 in Khasra and Khatauni
in 1373 F and onward having been entered by the
order of Supervisor Qanoon-go which is quite legal.
The view of Opposite party No. 1 that Supervisor
Qanoon-go had no authority to make the entry of
Barg-9 on 18.10.64 is grossly erroneous and
against the provisions of law. The Dy. Director
acted illegally in not raising the presumption of
correctness of entries and also the presumption of
PA. 10 having been issued /served and after
complying with the Rules and also about the
presumption of the official acts having been done
and procedures having been followed.

10. That the statement and admission of Ram Raj
about the possession of Petitioner has been
completely misread, misconstrued and
misinterpretted. Moreover, Ram Raj has asserted
his own possession and not that of O.P. No.2. This
aspect of the case has been ignored by the
Dy.Director of Consolidation.

11. That all the findings and reasonings adopted
by the consolidation officer and Settlement officer
consolidation has not been adverted to by the
Dy.Director while reversing their orders.

12. That the entire evidence on record oral and
documentory adduced by the Petitioner has been
completely, misread, misconstrued and

misinterpretted by Dy.Director.
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13. That the alleged sale deed was wholly
immaterial so far as the question of possession is
concerned.

14. That while considering the statement of Ram
Raj, the Dy.Director of consolidation has wrongly
mentioned that the counsel for the petitioner
aggreed with him about the statement of Ram Lal.
15. That the non appearance of petitioner, in the
witness box was wholly immaterial in the
circumstances of the present case.

16. That there is no ruling or case law of this
Hon'ble court supporting the view of Dy. Director of
consolidation nor has the opposite Party No. 1
mentioned any such case law.

17. That all the aforesaid points were fully pressed
and argued on behalf of petitioner' before Dy.
Director of Consolidation but not considered by
him.

18. That the petitioner is in possession over the
Chak allotted to them in accordance with the order
of consolidation officer, & Settlement Officer (c)
and opposite parties are trying to dispossess him
on the basis of the illegal order of Opposite party
No.1 which if they succeed will result irreparable

loss and injury.

(ii) Learned counsel has submitted that finding returned by

Deputy Director of Consolidation that Supervisory Kanungo has

no right to expunge an entry made in column to be erroneous

and has referred Jagtar Singh (supra) that Supervisory

Kanungo could make entry of possession in remark column but

after making full publicity about his visit.

(iv) Learned counsel has submitted that in Column 9 there was
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a reference of PA 10, which proves that petitioner was in
possession and in pursuance of sale deed, possession was not
handed over to Original Respondent No.2 since vendor was not
in possession of land in dispute. There was record that PA 10
was issued though not pasted, which would have no adverse
consequence since plea of adverse possession was an
alternative plea, though it was not pressed therefore, Deputy
Director of Consolidation has erroneously shifted burden of
proof on petitioner, whereas burden was on original
respondents that whether she in pursuance of sale deed got
possession over land in dispute, to which she failed. In this
regard learned Counsel has referred finding returned by
Consoldiation Officer and Settlement Officer of Consolidation as
well as about admission of Ram Raj, a witness of respondents
and that though petitioner-Moti Lal, has not appeared in person
but his witness- Sri Ram Raj has given testimony about
possession, which was misread by the Deputy Director of
Consolidation.

4. Submissions on behalf of legal heirs of Respondent

no.2.

(i) Learned counsel for respondents has supported the
impugned order and submitted that petitioner has made a self-
contradictory claim that he was in possession as Bhumidhar and
in alternative has claimed right on basis of adverse possession.
Both are self-destructive pleas.

(ii) Petitioner’s possession was based on entry in Form P.A.- 10
and as held by Deputy Director of Consolidation that Form PA-
10 was not properly prepared and that admittedly it was not
pasted. Mandatory compliance of procedure prescribed under
Para A-80 and Para 102-C of the Uttar Pradesh Land Records
Manual, were not followed. Learned counsel has placed reliance
on Smt. Bitiya Bano vs. DDC, 1979 SCC Online All 502 :



20

1980 RD 190, as well as on Sadhu Saran & Anr Vs.
Assistant Director of Consolidation, Gorakhpur & Ors,
2003 (94) RD 535, and relevant paragraph thereof quoted
hereinafter:-
"/. The authorities below have recorded concurrent
findings of fact that in the present case PA. 10 was
not issued. It was held that the entry of clause IX
was illegal as the same was made without order
passed by any competent authority. It is well
settled in law that the illegal entry does not confer
title, therefore, the submission of learned counsel
for the petitioners to the contrary cannot be
accepted. The authorities below committed no
error of law in holding that the petitioners have
failed to make out a case of acquisition of sirdari
rights in the land in dispute and that the entry in
question was illegal.”
(ii) Learned counsel also referred Hemaji Waghaji Jat Vs.
Bhikhabhai Khengarbhai Harijan & Ors., AIR 2009 SC
103, and submitted that essential requirements to prove
adverse possession were absent in present case and referred
paragraph 22 of it, which states that:-
"22. In a relatively recent case in P T
Munichikkanna Reddy & Others v. Revamma &
Others (2007) 6 SCC 59 this court again had an
occasion to deal with the concept of adverse
possession in detail. The court also examined the
legal position in various countries particularly in
English and American system. We deem it
appropriate to reproduce relevant passages in
extenso. The court dealing with adverse possession

in paras 5 and 6 observed as under:-
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"5. Adverse possession in one sense Is
based on the theory or presumption
that the owner has abandoned the
property to the adverse possessor on
the acquiescence of the owner to the
hostile acts and claims of the person in
possession. It follows that sound
qualities of a typical adverse possession
lie in it being open, continuous and
hostile. [See Downing v. Bird 100 So. 2d
57 (Fla. 1958), Arkansas
Commemorative Commission v. City of
Little Rock 227 Ark.Page 15 to 17.]

(iv) Learned counsel has distinguished Jagtar Singh (supra)
on the issue that Supervisory Kanungo may have power to
make entry of possession, but has no power to expunge it.

(v) Learned counsel referred extensively the impugned order
that since there was error in order passed by the Consolidation
Officer and the Settlement Officer of Consolidation, therefore,
under power of Section 48 of Act of 1953, it was corrected on
basis of correct appreciation of record.

5. Analysis.

(i) As referred above in present case concurrent findings
returned by the Consolidation Officer and the Settlement
Officer, Consolidation, were interfered by the Revisional
Authority i.e., Deputy Director of Consolidation.

(ii) The Consolidation Officer as well as the Settlement Officer,
Consolidation, has held that original respondent was in
possession of land in dispute. The vendor of original respondent
(vendee) was never in possession of land in dispute, therefore,
not only vendor has no right/authority to execute sale deed but

vendee also never got possession of land in dispute.
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(ii) The Deputy Director of Consolidation has interfered with
above referred findings essentially on ground that name of
petitioner was recorded under Column-9 of revenue records,
however, Form P.A.-10 was not prepared in terms of prescribed
procedure, whereas vendor had possession on land in dispute.
(iv) The Deputy Director of Consolidation has interfered with
concurrent finding within limited scope of revision as provided
under Section 48 of Act of 1953 (as then it was) i.e. during
regime of pre-amendment. In this regard, a judgement passed
by this Court in the case of Nathoo Ram & Anr Vs. Deputy
Director of Consolidation, Varanasi & Ors: 2017 (124)
ALR 753 would be relevant and paragraphs 61, 62 and 63
thereof being relevant are quoted hereinafter:
"61. In a recent decision in Jagdamba Prasad Vs. Kripa
Shankar (2014) 5 SCC 707, the Court has considered
Section 48 as amended in 1963, but thereafter in para
15, following earlier decision in Sher Singh Vs. Joint

Director of Consolidation (supra), has said as under:

"15. According to the legal principle laid down by this
Court in the case mentioned above, the power of the
Revisional Authority under Section 48 of the Act only
extends to ascertaining whether the subordinate courts
have exceeded their jurisdiction in coming to the
conclusion. Therefore, if the Original and Appellate
Authorities are within their jurisdiction, the Revisional
Authority cannot exceed its jurisdiction to come to a
contrary conclusion by admitting new facts either in the
form of documents or otherwise, to come to the
conclusion. Therefore, we answer point no. 1 in favour of
the appellants by holding that the Revisional Authority

exceeded its jurisdiction under Section 48 of the Act by
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admitting documents at revision stage and altering the

decision of the subordinate courts."”

62. It is thus difficult to observe that Explanation
IIT to Section 48 has brought scope of revision at
par with appellate jurisdiction so as to assess
evidence on pure issue of fact and recording
findings de novo. Revisional power is not a power
of first or second appellate Court which are final
Courts of fact. The findings recorded therein would
be possible to be interfered under Section 48 only
on the grounds, discussed in Ram Dular (Supra),

Sheshmani (Supra) and Jagdamba Prasad (supra).

63. Recently, this Court has examined power of revisional
authority in detail in Ram Udit Vs. D.D.C. & others (Writ
S/S no. 885 of 2001) (Lucknow Bench), decided on
24.09.2014. This Court in para 26 of the judgment, has
observed:

....... From a bare and plain reading of Section
48(1) it is evident that Director of Consolidation
has been given power to call for and examine any
case decided or proceedings taken by any
subordinate authority for the purpose of satisfying
himself (i) to the regularity of the proceedings and
(ii) to the correctness, legality or propriety of any
order."”

(v) I have carefully perused the impugned order passed by

the Deputy Director of Consolidation. The authority has held

that original respondent no.2 (Gangajali) was recorded as

Sirdar whereas petitioner was recorded under Column 9,

therefore, it was upto the petitioner to prove that due process
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was followed in preparing P.A.10 however, petitioner was not
able to prove it and further that according to oral evidence
there was an admission that Somdutt and his mother were in
possession of land in dispute through force.

(vi) Learned counsel for petitioner has criticized above
referred finding mainly on two grounds that it was upon the
respondents to prove that PA.10 was not prepared in
accordance with due procedure and that statements of
witnesses were misread. It was also argued that impugned
order was beyond jurisdiction.

(vii) It is well settled position of law that in view of Sections
101 and 102 of Evidence Act, ordinarily the burden of proof
would be on the party who asserts the affirmative of the issue.
The Supreme Court in Anil Rishi Vs. Gurbaksh Singh
(2006) 5 SCC 558 has held that:-

"The elementary rule in Section 101 is inflexible. In
terms of Section 102, the initial onus is always on the
plaintiff and if he discharges that onus and makes out a
case which entitles him to relief, onus shifts to the
defendant to prove those circumstances, if any which
would disentitle the plaintiff to the same."

(viii) The Consolidation Officer has not referred to the effect of
entry under Category 9 or preparation of P.A.10. The Authority
has only considered statement of witnesses that since there
was an admission that petitioner was in possession of land in
dispute and respondent was not in possession, therefore, sale
deed executed by her would not give any benefit to vendees.

(ix) The Settlement Officer of Consolidation has returned a
finding that much before the sale deed dated 11.12.1970,
petitioner was recorded in revenue records having possession
of land in dispute and further that it was upon the respondents

to prove whether P.A.10 was served upon them or not.
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Petitioner's name was duly and legally recorded under Column
9. Respondent's witness (Ramasray) has accepted that
petitioner was doing agriculture over land in dispute forcefully.
(x) At this stage, it would be relevant to refer statement of
Ramraj (a certified copy is placed on record) that he has denied
possession of petitioner on land in dispute. The witness has

stated in his cross examination that, "I @& Tiek & fb 3T o ot
At o7fe SRR ST 2" i.e. witness has specifically denied any

possession of petitioner even under force, therefore, the finding
returned by Settlement Officer of Consolidation that there was
an admission of witness of Ramraj about possession of

petitioner appears to be contrary to record. On other hand the

Deputy Director of Consolidation has correctly observed that, "

T RIS < &I A U1 S8 foke H I8 a1 Wik far & fab fomeh
< FFRFierct! <h ST e SRRGRT Sl foll SR fob fgmr 9.9, 313, 3k 71,31,
T 3T 3T RUR 3y fokar &

(xi) The Deputy Director of Consolidation has considered two

issues. Firstly P.A.10 was not served upon real Kashtkars and
secondly witness Ramraj has not made any admission.

(xii)  The Deputy Director of Consolidation has held that
witness Sri Ram has accepted in cross-examination that he had
forcefully taken possession of land of Somdutt and his mother,
however, a copy of his statement supplied during arguments
does not confirm it rather this witness has said " I I IS %
M. P TR SicH 3 ifdRT & fa=r eMl" and in cross he has
stated that, " T o TR TR <l ¥ 3o o ST T 1T SRR

ST foRm " therefore, this witness had never said that he had
taken land forcefully from Somdutt and his mother. The Deputy
Director of Consolidation has wrongly placed reliance on
statement of Ramraj.

(xiii) Despite above discussion, it would not be proper to lost
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sight of revenue records of Khasra 1372F Somdutt was
recorded as real Kashtkar whereas petitioner was recorded
under column as Sikmi. Similar details were recorded in 1374F
to 1378F and in 1372F to 1374F name of petitioner was
recorded under Column 9, therefore, claim of petitioner would
be proved only when he remained successful that P.A.10 was
properly prepared.
(xiv) At this stage, it would be apposite to refer few
paragraphs of a judgment passed by this Court in Mata Din
Singh Vs. Deputy Director of Consolidation & Ors
2023:AHC:158629. Relevant paragraphs thereof are
extracted hereinafter:
"30. On the face of it, the above approach of
Consolidation Officer appears to be contrary to the
settled position of law. As referred above, there
must be a finding on the basis of clear and
unequivocal evidence that possession was hostile
to real owner and to denial of his title and
knowledge, to the property claimed. There must
be animus of the person doing those acts which
must be ascertained from the facts and
circumstances of the case. However the
Consolidation Officer has in very cursory manner
has decided the issue of adverse possession,
without reference of above referred essential

pleadings and nature of evidence being on record.

XXXXXX
32. The Deputy Director of Consolidation has
placed heavy reliance again only on the entries
made in revenue records and has not considered
factors relevant for taking decision in regard to

adverse possession that the possession was
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adequate in continuity, publicity and adverse to
competitor. Adverse possession requires that all
three essential requirements to co-exist at the
same time, viz, it should be adequate in
continuity, adequate in publicity and adverse to
competitors in denial of the title and his
knowledge. There must be physical fact of
exclusive possession and the animus possidendi to
hold as owner in exclusion to the actual owner.
However, these important factors also skipped
from consideration of Deputy Director of
Consolidation as well as two Courts below.

33. I have carefully perused the contents of memo
of counter affidavit filed by the respondents,
however, they have not stated any averment in
regard to any of the factors referred above. Even
during the course of argument, learned Senior
Advocate appearing for respondents has not
pointed out any relevant detail or factor on record
that claim of adverse possession was positively
proved in terms of the above referred factors. The
Ramdular (supra) relied upon by learned Senior
Advocate for respondent would not be helpful
since it is on the issue of power under Section 48
of U.P. Consolidation of Holdings Act, 1953, and
Revisional Authority has power to reexamine the
issue but contrary in present case, Deputy Director

of Consolidation has not exercised that power.

34. In view of discussion and findings on above
referred issues, I am of the considered opinion
that all the Authorities under the Consolidation Act

have erred and miserably failed to return a finding
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whether mandatory procedure for recording
revenue entries under 'the Manual’ was followed
and have also erred in returning a finding about
adverse possession only on the basis of revenue
entries which only indicates the possession of the
respondents for less than 12 years as well as that
PA-10 was not prepared in terms of the procedure
prescribed under 'the Manual” and further erred in
placing reliance on the evidence of mukhtar-khas
who was not competent to give evidence in regard
to facts which were in exclusive knowledge of the
original respondent qua to adverse possession.
Lastly, the Authorities have also failed to give
finding that possession of respondent was nec Vi,

nec clam, nec precario."

(xv) In aforesaid circumstances now only issue left for
consideration is that whether petitioner was able to prove his
titte on basis of adverse possession. There is a categorical
finding of Deputy Director of Consolidation that "WRRT ¥ Godo
Qo ¥ I Tl &1 STRT T a1 1 T ek & b o Fo o TR
3" Deputy Director of Consolidation has also noted that ""Rg
TN 3R I T (g & R R b R PRAR W 3R e
Rl TR Yoo 90 SR B3R I R et 55"

(xvi) As referred in Anil Rishi (supra) initial burden was on
petitioner to prove that P.A.10 was properly prepared and was
served upon real Kashtkar, but from the records and orders, it
would be evident that the petitioner has failed to discharge
initial burden of prove. No material was placed on record which
could indicate that P.A.10 was duly prepared or was served
upon real owner, therefore, following finding returned by

Deputy Director of Consolidation could not be faulted that:
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"IRich AT 3 T K & foh OOt & U1 H S 9ol 9 3B & 98
FPERR 78 & S S 57 STBR R s ek U =8 & S | SH o
IR O Yert o SfERAR 1 T & Sh SR 1 U fokeF 3 T o 51 e e
s SfERR foafed oA 3 o1 % O 98 AW & g Bl S e 31 oot @
TS TR ek
S < STER R AR a1 T JoRa fRd 1 i 8 g Bl g S
T kT 31 iR AR ¢ AR 3T 2 51 SR SHH k] R I &
3R I ol e A X gl O R ¥ FRAIa] S b 3TER R faarieq
o fob R &

(xvii) The argument that Deputy Director of Consolidation at
relevant time may by limited power under Section 48 of Act of
1953, has also no basis since Deputy Director of Consolidation
has after considering evidence and material on record and on
basis of valid reasons has interfered with orders passed by
Consolidation Officer and Settlement Officer of Consolidation
that P.A.10 was not duly prepared, which would not fall under
'reappreciation of evidence' rather examining the correctness
and validity of the entries in Khasra/Khatauni in light of
procedure to be followed during preparation of P.A.10 and it
would be a case where substantial irregularity was committed
by lower authorities. (See Ram Bahal & Anr Vs. Deputy
Director of Consolidation, Azamgarh & Ors, (2016) 16
SCC 493).

(xviii) The Revisional Authority had jurisdiction to interfere
with order or orders passed by lower authority or

authorities only under such circumstances when authority

has exercised jurisdiction not vested in him in law or failed

to exercise jurisdiction vested in _him or acted in the

exercise of his jurisdiction illegally or with substantial

irreqularity and as a result of which substantial injustice
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appeared to have been caused to a tenure holder. (See Act
No. XXXVIII of 1958).

(xix) The word 'substantial' carries importance. Word
'substantial' often means more than 'significant’. Word
'substantial' means 'having substance' 'essential’, 'real’, 'of
sound worth', etc. According to P.Ramanatha Aiyar's: The
Law Lexicon 3rd Edition, 2012 meaning of word
'substantial' is 'considerable' and is not the same as 'not
substantial'. Hindi translation of word 'substantial' as used
in Amendment Act is "IRdIT i.e. which goes to the root of

dispute.

(xx) The Supreme Court in Ram Avadh & Ors Vs. Ram
Das & Ors., (2008) 8 SCC 58, has held that concurrent
findings of two lower authorities could not be disturbed
mainly on basis of assumption or without any basis. It
would be relevant that above referred clauses were neither
referred nor considered effect of U.P. Land Laws
(Amendment) Act, 1982 (U.P.Act No.XX of 1982) enforced
with effect from 10.11.1980.

(xxi) In view of above, I am of opinion that Revisional
Authority had sufficient jurisdiction to interfere with concurrent
findings of two authorities, if there was ‘'substantial
irregularity’ which had resulted in 'substantial injustice' to a
land holder i.e. in present case, the respondents and as
discussed above, there was 'substantial irregularity’, which
goes to the root of the case, therefore, no illegality or
irregularity was committed by Deputy Director of Consolidation

in impugned order.
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6. The outcome of above discussion is that this writ petition
has no force, accordingly dismissed.

7. No order as to costs.

Order Date :-13.10.2023
SB

Digitally signed by :-
SANDEEP BHATTACHARYA
High Court of Judicature at Allahabad
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