IN THE HIGH COURT OF UTTARAKHAND
AT NAINITAL

HON’'BLE THE CHIEF JUSTICE SRI VIPIN SANGHI
AND
HON’BLE SRI JUSTICE RAKESH THAPLIYAL

WRIT PETITION (M/S) NO. 2668 OF 2021
25™ SEPTEMBER, 2023

Jaswant Singhh . Petitioner.
Versus

State of Uttarakhand & others ....Respondents.

Counsel for the Petitioner : Mr. Jitendra Chaudhary and Mr.
Suhail Ahmed Siddiqui, learned
counsels.

Counsel for the Respondent No.1 : Mr. Amarendra Pratap Singh,
learned Additional Advocate
General.

Counsel for the Respondent No.5 : Mr. S.S. Chauhan and Mr.

Pradeep Joshi, learned counsels.

The Court made the following:

JUDGMENT:(per Hon'ble The Chief Justice Sri Vipin Sanghi)
We have heard learned counsels and proceed to

dispose of this writ petition.

2. The petitioner has preferred the present writ
petition to seek the following reliefs:-

“(i) Issue a writ, order or direction in the nature of
certiorari, calling for the original record and pleased to quash
the impugned tender notice no.6130/Jalasaya/ 2021-22
Dehradun dated 18" November 2021 (Annexure-1) along
with corrigendum dated 02" December 2021 (Annexure-2)
issued by the respondent no.2 i.e. Secretary Uttarakhand
State Matasaya Palak Vikas Abhikaran Dehradun.

(ii) Issue a writ, order or direction in the nature of
mandamus, directing and commanding the respondent
fisheries board to the effect that it shall issue fresh tender
notice in respect to Baur & Haripura Reservoir situated in

District Udham Singh Nagar for awarding fishing contract for
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next 05 years only in accordance with the Uttarakhand State

Water Management, Fisheries and Angling Rules 2013".

3. The case of the petitioner is that respondent no.2
issued the impugned tender Notice No. 6130/Jalasaya/ 2021-
22 Dehradun dated 18™ November 2021, to which a
corrigendum was issued on 02" December 2021. The said
tender invited bid from the interested bidders for providing
fishing rights at Baur & Haripura Reservoir in District Udham
Singh Nagar. The tenure of the contract was stated to be for
ten years, i.e. from 2021-22 to 2030-31. The tabulation
contained in the tender, which, inter alia, described the

period of tender reads as follows:-

Ho| GARY | SHUG/ | db BI 3RT&d T B RICLIEG]
&1 A HUSH 3rafy YRTIRA IR | ffaer s
B Bl
3=
fafy
1. |[d§R Ul | IynRigTR | ad 336.08 9@ | 33.608 @ | feAie
R /  $UY | 2021- 6.12.2021
AT U 228 9 qag:  Org
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4. The petitioner was aggrieved by the said tender on

the ground that the tenure of the contract under the tender,
which was stated to be ten years, was contrary to the rules
framed by the State Government under the Uttarakhand
Fisheries Act, 2003. The said Act, in Section 3(1), empowers
the State Government to make the Rules for the purposes

mentioned in the said Act. In pursuance of Section 3(1) of the




Act,
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the State Government has framed the Uttarakhand

Fisheries Rules, 2013, on 25.10.2013. Rule 11 of the said

Rules, inter alia, reads as follows:-

“11. B &7 @1 TGl & 3F B Hary gia ayf ghft S
§9B] T HFTHT 1 Geils & 30 T d@ B] S/are &l Giifcrd &Y &)
TR YT T F TF Hale Gipla Bl aniE & IRE TF 30 T B
I TaEl] a7 Wed [der g 7 glaay 10 Fided #1 Jks
(emphasis supplied)

5.

In the same Rules, Appendix 6(1) again reiterates

the same position in the following words:-
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(emphasis supplied)
6. Upon issuance of notices, respondent no.1 and

respondent nos.2 to 4 have filed their counter-affidavits. The

stand taken by the State in their counter-affidavit is that, the

State had issued a Government Order on 18.11.2021- which

also happens to be a date on which the tender, in question,
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was issued, thereby fixing the tenure of government
contracts for fishing rights as ten years. Clause 25 of the

Government Order dated 18.11.2021 reads as follows:-

"25- 3% BT G a9 (10) T ghft Fal gyHT: 3FarR &F Ty
gig (05) TN &G Y [T 1347 TR Sl sgae &1 sary 05 Iy
&1 TI 3Far / TIRIT gRT THien @ qd a1 GHier & s qegrary 3 37
Bi5 297 ST & a@ i @ g4 [T i & Groer 3FQIe gRT oA
ENIGY IR B SIS TIed o &Y [T ST SR 3FaR & [3%g Hay
&R HT THIGIGT FHP] d TRUET G /537 Twwnr/” (emphasis supplied)

7. We have inquired from learned counsel appearing
for the State, as to how the said Government Order could
have been issued in the teeth of Rule 11(1) of the 2013
Rules, framed by the State Government, under Section 3(1)
of the Fisheries Act, aforesaid. There is no answer

forthcoming.

8. Pertinently, the Government Order dated
18.11.2021 does not purport to be an amendment to the
Fisheries Rules, 2013, since the said Government Order does
not even purport to have been issued in exercise of the rule
making power of the State. The Fisheries Act, 2003 clearly
sets out the procedure prescribed for the purpose of framing
of Rules under Section 3(1). Section 3(2) states that the
State Government may, by notification in the official gazette,
apply the Rules. The Government Order dated 18.11.2021 is
not claimed to have been gazetted. Moreover, Section 3(5)
provides that every rule made under the Act shall be laid, as

soon as may be after it is made, before the Legislative
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Assembly while it is in session for a total period of not less
than fourteen days which may be comprise in one session or
in two or more successive sessions. It is, therefore, clear that
the Government Order dated 18.11.2021, relied upon by the
respondents to justify the issuance of tender for a period of
ten years, is contrary to the existing Uttarakhand Fisheries
Rules, 2013, and in particular, contrary to Rule 11(1) thereof.
The said Government Order, being in the nature of executive
instructions, cannot override the statutory rules.
Consequently, neither the Government Order dated
18.11.2021 can be sustained, nor the action taken

thereunder while issuing the tender, in question.

O. We find the action taken by the respondent- State,
even otherwise, to be completely mindless, for the reason
that the same does not appear to be financially prudent on
the part of the State. It is not the stand of the respondent-
State, that the contractor, who is granted the fishing rights,
has to make a substantial capital investment at the beginning
of the contract, and therefore, the period of the contract
needs to be increased to enable the successful contract to
recovery its capital expenditure. Grant of contracts for such
long periods of time as ten years, is bound to result in loss of
revenue for the State in the long run, since the inflation
would not be factored in when contracts are awarded for such

large periods of time.



10. We may also take note of the order dated
05.01.2022, passed by this Court, wherein the Court had

observed as follows:-

“"Having regard to the facts & circumstances of the case, it
shall be open to the respondents to award contract to the
highest bidder, however, extension of contract beyond 5 years
shall be subject to final outcome of the writ petition.

As prayed, four weeks’ time is granted to learned counsel
for the respondent(s) for filing counter affidavit(s). Two weeks’
time, thereafter, is allowed for filing rejoinder affidavit.

List this matter in the month of March, 2022,

11. We, therefore, quash the tender and the
corrigendum in question. The contract awarded to respondent
no.5 shall, accordingly, stand terminated. It shall be open to
respondent no.5 to claim the refund of the excess amount
from the State that respondent no.5 claims to have deposited
for the unexpired period. The respondent- State shall initiate
a fresh tender in accordance with the existing Fisheries Rules,

2013 without any delay.

12. The writ petition stands disposed of in the aforesaid
terms.
13. Pending application, if any, also stands disposed of.

(VIPIN SANGHI, C.J.)

(RAKESH THAPLIYAL, 1J.)

Dated: 25 September, 2023
NISHANT



