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W r i t  Pet i t ion  ( M/ S)  No . 2 0 3 9  o f  2 0 1 1  
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M/ s The Com m ercial Motors Lim ited  

and Another          …  Defendants/ Respondents 

 

 
Advocate:  Mr. Ramj i Shr ivastava, Advocate, for the pet it ioner 

Mr. Arvind Vashistha, Senior Advocate, assisted by Mr. Hemant  
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Hon ’b le Sh ar ad  Ku m ar  Sh ar m a, J. 
 

 Prior to dealing with the quest ion posed by the learned 

counsel for the part ies, few facts are required to be 

considered, which engage considerat ion in the instant  writ  

pet it ion.  

 

2. The plaint iff pet it ioner, herein, had preferred this writ  

pet it ion, whereby, by vir tue of the im pugned order under 

challenge, the issue pertaining to the lim itat ion, i.e.,  issue 

No. 11, has been directed to be decided as a prelim inary 

issue.  

 

3. The sole issue of debate in this writ  pet it ion, is, as to 

whether the quest ion of lim itat ion, which const itutes as to 

be an ingredient  of issue No. 11, could be sim pliciter 

decided as a ‘prelim inary issue’, based on the pleadings 

raised in the Suit  or it  engages considerat ion of facts, which 

could be decided by appreciat ing the pleadings raised in the 

plaint ,  which ought  to be decided at  the stage, when the 

other issues are decided by the learned t r ial Court  i.e. it  is 

required to be decided with other issues after considering 

evidence and facts.  
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4. Upon the suit  being inst ituted, the respondents had 

filed their  writ ten statem ent  and has raised a plea 

pertaining to the bar of lim itat ion, and accordingly, the 

defendants/ respondents have raised a plea by filing of an 

applicat ion on 13th August  2008 by invoking the provisions 

contained under Order 7 Rule 11, exclusively confining their  

plea that  the suit ,  as inst ituted by the plaint iff/ pet it ioner, 

would not  be sustainable, because a bar of lim itat ion would 

play against  them  this had been the only basic ground for 

filing applicat ion under Order 7 Rule 11 of CPC.  

 

5. I t  is this quest ion, which becom es a cont roversial issue 

to be answered by this Court !   

 

6. When the Applicat ion under Order 7 Rule 11 was 

considered, that  is, being paper No. 26 (ga) , by the learned 

t r ial Court ,  the sam e was decided by an order dated 20th 

March 2009, and at  the stage when the t r ial Court  has 

decided the aforesaid applicat ion under Order 7 Rule 11, 

the Court  has m ade the following observat ions: -   

“जहा ँतक ्ቚितवादीगण क ेइस कथन का ्ቚ� है िक वादी ने दावा किथत िवकय प्ቔ की ितिथ स े

बारह साल के अ�र ्ቚ�ुत नही ं िकया है। अतः  दावा वादी समयाविध स ेबािधत है। इसका 
िन�ारण इस ्ቚार��क आपि� क े�ारा नही ंिकया जा सकता ह ै�ोंिक यह ्ቚ� त� व िविध का 
सिमि्ቦत है। इस संबंध म� माननीय उ�तम �ायालय ने 2006 (6) सु्ቚीम 44 रमेश भाई देशाई व 

अ� बनाम िनितन वाडीलाल मेहता व अ�” म� यह अिभमत ्ቚकट िकया ह ै िक समयाविध का 
्ቚ� िविध त� का िमि्ቦत ्ቚ� ह ैतथा इसका िन�ारण प�कारो ंक ेअिभवचनो ंक ेआधार पर वाद 

िव�� िनिम�त करन ेव सा� आन ेके उपरा� ही िकया जा सकता है। अतः  इस त� को भी 
्ቚितवादी गण अपने जबाबदावे म� समािहत कर उस पर वाद िबन्दु िनिम�त करा 
सकते है। और चूँिक यह त� व िविध का सिमि्ቦत ्ቚ� ह ैअतः  इसका िन�ारण 

उभय प�ों की सा� आन ेक ेउपरा� ही िकया जा सकता है।“ 

 

7. I n fact , it ’s the ent ire interpretat ion of both the 

counsels which is foundat ioned upon, as to how the 

aforesaid paragraph, as ext racted above, is to be 

considered for the purposes of answering the quest ion, as 
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to whether the issue of lim itat ion has to be decided as a 

prelim inary issue under Order 14 Rule 2, or it  has to be 

decided with the other issues, because it  engaged 

considerat ion of quest ion of facts and law both.  

 

8. The learned counsel for the pet it ioner contends that , if 

the said para, as ext racted above, is taken into 

considerat ion, the learned t r ial Court ,  while deciding the 

Applicat ion under Order 7 Rule 11, has quite explicit ly taken 

a view while reject ing the applicat ion;  that  the quest ion of 

lim itat ion, which is the prim e foundat ion of an applicat ion 

under Order 7 Rule 11, is to be decided only after 

appreciat ion of facts and evidence, and the said view, as 

drawn by the learned t r ial Court ,  was based upon the rat io 

of the judgement  of the Hon’ble Apex Court ,  as reported in 

2 0 0 6  ( 6 )  Su p r em e 4 4 , Ram esh  Bh ai  Desai  an d  o t h er s 

Vs. N i t in  W ad i la l  Meh t a an d  An o t h er  which has 

pr im arily held that  quest ion of bar lim itat ion in any suit  

would be engaging considerat ion of facts and evidences, 

hence should be decided with other issues. 

 

9. The said order, as it  was passed by the t r ial Court ,  was 

challenged by the respondents in a Revision before this 

Court  being, Civ i l  Rev ision  No . 1 6  o f  2 0 0 9 , M/ s 

Com m er cia l  Mo t o r s Lim i t ed  an d  An o t h er  Vs. M/ s 

Com m er cia l  Mo t o r s. The coordinate bench of this Court  

had passed the order, in the said Revision to the following 

effect , which in fact , was based upon the withdrawal of a 

Revision. The relevant  part  is ext racted hereunder: -  

“The Revision Pet it ion is dism issed as withdrawn. 

I t  is observed and directed that  the Trial Court , 

while deciding issues in the Civil Suit ,  shall not  in 
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any m anner be influenced by any observat ion 

m ade or finding returned in the impugned order.”   

 

10. The expression, which becom es relevant  for 

considerat ion for the issue, as debated in this writ  pet it ion, 

would be the expression given by the revisional Court ,  by 

observing “ w h i le  decid in g  issu es in  civ i l  su i t ” . The 

implicat ions of the revisional Court ’s order once again 

where the revision was sought  to be withdrawn, the im pact  

of which would be, that  the defendant  has acceded to the 

order of 20th March 2009, which had been passed by the 

learned t r ial Court  and furtherm ore, when the revisional 

Court  has used a specific expression ‘w h i le  d ecid in g  t h e 

issu es in  civ i l  su i t ’ ,  will have to be read in the context  of 

all the issues and not  isolatedly for the issue, for which the 

applicat ion under Order 7 Rule 11 was preferred. And this 

logic, which has been derived by this Court  is apparent  from 

the aforesaid expression of the revisional Court , which is 

yet  supported by a fact , that  when the t r ial Court  has 

decided the applicat ion under Order 7 Rule 11 on 20 th 

March 2009 in the light  of the observat ions m ade, that  the 

quest ion of lim itat ion is a m ixed quest ion of fact  and law 

and the said expression m ade in the ext ract , as already 

drawn above, will be deem ed to have been affirmed by the 

Revisional Court ,  because the defendants/ respondents 

herein, had never called upon the revisional Court  to a 

challenge to answer the applicat ion under Order 7 Rule 11 

based upon the observat ion, which was m ade therein, 

m eaning thereby, that  the observat ions m ade by the 

learned t r ial Court ,  that  the issue of lim itat ion would be a 

m ix-quest ion of fact  and law, would stand final qua the 

defendants themselves, consequent  to decision taken on an 

applicat ion under Order 7 Rule 11 of CPC.  
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11. There could be an argument , which has been extended 

to be delivered by the learned senior counsel for the 

respondents, that  a logical interpretat ion has to be given to 

the judgment  of the learned t r ial Court ,  as it  was rendered 

in the context  of an applicat ion which was filed under Order 

7 Rule 11, as decided on 20th March 2009, and the 

except ion, which has been at tempted to be carved out  by 

him  is, that  when the Court  states that  the quest ion of 

lim itat ion is a quest ion of fact  and law, the reference of 

facts, as given therein, has to be const rued in the context  

of the issue, which was the basis of the applicat ion under 

Order 7 Rule 11, and not  otherwise in relat ion to the other 

issues. Meaning thereby, it  was to be exclusively read only 

for the purposes of Order 7 Rule 11 of CPC. 

 

12. What  he intends to convey to the Court  is, that  the 

observat ions m ade in the order dated 20th March 2009, 

observing therein that  the quest ion of lim itat ion is a 

quest ion of fact  and law, has had to be interpreted that  

here the facts would have reference to the facts which are 

exclusively related to the lim itat ion and not  in relat ion to 

the merit  of the case.  

 

13. I n elaborat ion to it ,  the arguments of the learned 

senior counsel for the respondents had drawn the at tent ion 

of this Court ,  contending that  the suit  was barred by 

lim itat ion, could itself be culled out  by this Court  by reading 

para 8 and 11 in conjunct ion to the relief clause of the suit  

itself,  for which according to him  no addit ional facts are 

required to be considered, and thus, he contends that  the 

observat ions m ade by the learned t r ial Court  for deciding 
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the issue No. 11 as a prelim inary issue does not  suffer from 

any apparent  error.  

 

14. I n fact , the argum ent, as extended by the learned 

senior counsel for the respondents, as soon as when he 

at tem pts to address the Court  on para 8, which is 

exclusively a narrat ion of facts which is being sought  to be 

read in consonance with para 11, which is yet  again a 

narrat ion of fact  for the purposes of determ ining that , no 

other fact  is required to be considered by the Court  while 

deciding the quest ion of lim itat ion as it  engages 

considerat ion for the purposes of deciding issue No. 11.  

 

15. This Court  is of the view, that  at  a stage when an 

applicant  under Order 7 Rule 11 has concurrent ly failed 

before both the Forum s i.e. before the t r ial Court ,  as well as 

at  the revisional stage, the sam e would create an 

impediment  for the defendants to argue that  Order 7 Rule 

11, would exclusively fall to be considered as a prelim inary 

issue, because according to his interpretat ion, no facts are 

required to be considered. But  this Court  is in respect ful 

disagreement  with his argument , for the reason being, that  

in order to analyze the issue of lim itat ion when the learned 

senior counsel for the respondents takes the shelter of 

interpretat ion of the contents of para 8 and para 11 which 

are conversion of facts and are to be read in conjunct ion 

with the relief sought , that  itself will at t ract  an appreciat ion 

of facts, as to whether, under the given set  of 

circumstances, the fact  would becom e a predom inant  

factor, to be considered prior to decide issue No. 11 

pertaining to lim itat ion.  

 



 7 

16. I n cont inuat ion thereto, when as soon as the reference 

is m ade to Sect ion 23 of the Regist rat ion Act , for the 

purposes of deciding the cut -off lim itat ion prescribed 

therein, which is giving an upper period of lim itat ion, 

without  there being any scope of its extension, that  

interpretat ion of Sect ion 23 of the Act , yet  again would 

have to be legally fit ted in, in accordance with the pleading 

of the facts of the suit  and where all these aspects have to 

be collaborated together for deciding issue No. 11 

pertaining to lim itat ion it  will engage a considerat ion of 

facts, as to whether the suit  falls to be barred by lim itat ion 

or not . The just ificat ion to it ,  is that  wherever an 

interpretat ion of a pleading by a party to the proceedings is 

required, it  would not  be his exclusive view or his 

impression based upon the interpretat ion given to the 

pleadings, but  then the interpretat ion given by the counsel, 

for substant iat ing his arguments that  cannot  be left  to be 

unopposed by the adversary, to be answered at  the stage, 

when the said aspect  is required to be dealt  with, when 

issue No. 11 was to be decided. As soon as the opposite 

part ies argum ents are required to be considered, for 

answering the arguments of defendant , it  will definitely 

engage considering facts first  to apply law under a given 

case. 

 

17. As soon as, for the purposes of dr iving the quest ion of 

lim itat ion, a pleading is required to be gone into by the 

Court .  I t  im mediately entails a considerat ion of facts first , 

and in that  eventuality, when the facts are required to be 

read in consonance with Sect ion 23 of the Regist rat ion Act , 

it  will require a considerat ion of facts in totality before 

applying law, as it  engages considerat ion of the plaint  and, 
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thus, the view taken by the t r ial Court  while deciding the 

applicat ion under Order 7 Rule 11, that  the issue pertaining 

to lim itat ion, would be a quest ion of fact  and law both, 

cannot  be except ionally read in the m anner it  has been 

expressed by the learned senior counsel for the 

respondents, that  the fact , referred to therein, would be 

exclusively in relat ion to the quest ion of facts relat ing to 

lim itat ion, because, according to his own argument , as soon 

as he ventures and calls upon the Court ,  to read para 8 and 

11, and further in elaborat ion to his argument  to answer it  

as to whether the decision on issue No. 11 was at  all 

required to be taken at  the later stage, when all the issues 

are being decided together itself, is an answer against  him , 

because when facts of the suit  are required to be 

considered, it  will the facts in its ent irety which has to be 

considered, and when it  is required to be read in the 

context  of Sect ion 23 of the Regist rat ion Act  it  will definitely 

be a m ixed quest ion of facts and law based on evidence and 

pleadings.  

 

18. Furtherm ore, and m ore im portant ly, when the solitary 

foundat ion of applicat ion which was filed by the defendants 

under Order 7 Rule 11, has been concurrent ly decided 

against  him !  and his Revision has been dism issed as 

withdrawn where the coordinate Bench of this Court , while 

dism issing the Revision, has observed that  while deciding 

the issues!  it  is not  in an exclusion of issue No. 11, and 

once it  is with an inclusion of issue No. 11, which is rather a 

judgem ent  solicited by the defendants them selves in a 

Revision preferred by him  against  the reject ion of an 

applicat ion under Order 7 Rule 11, it  goes without  saying, 

that  it  will be deem ed that  the issue No. 11, has to be 



 9 

decided along with all the issues and part icularly, in the 

light  of the argum ent  as extended by the learned senior 

counsel for the respondents, when he at t racts para 8, 11 

and relief clause of the suit  to be read and that  too in 

consonance with the provisions contained under Sect ion 23 

of the Regist rat ion Act .  

 

19. The learned counsel for the pet it ioner has referred to a 

judgment , as reported in 2 0 2 2  ( 1 1 )  SCC 5 7 2 ,  Mon g ia 

Real t y  an d  Bu i ld w el l  Pr iv at e Lim i t ed  Vs. Man ik  Set h i , 

wherein the Hon’ble Apex Court ,  while drawing its 

interpretat ion from  the provisions contained under Order 14 

Rule 2, has provided that  the prelim inary issue of lim itat ion 

can be determ ined, subject  to the condit ion that  it  does not  

require an appreciat ion of facts. I f the surrounding facts are 

inevitably necessary to interpret  the quest ion of lim itat ion 

and which are disputed, that  could only be done when the 

issues of lim itat ion is to be decided along with other issues, 

as directed by the revisional Court .  Para 15 of the aforesaid 

judgment  is ext racted hereunder: -  

“15. Before this Court  in Nusli Neville Wadia v. I vory 

Propert ies [ Nusli Neville Wadia v. I vory Propert ies, (2020)  6 

SCC 557 :  (2020)  3 SCC (Civ)  671]  , the issue was whether the 

issue of lim itat ion can be determ ined as a prelim inary issue 

under Order 14 Rule 2. The three-Judge Bench of this Court  

observed that  if the issue of lim itat ion is based on an adm it ted 

fact , it  can be decided as a prelim inary issue under Order 14 

Rule 2(2) (b) . However, if the facts surrounding the issue of 

lim itat ion are disputed, it  cannot  be decided as a prelim inary 

issue. This Court  observed as follows :  (SCC pp. 596-97, paras 

51-52)  

“51. … As per Order 14 Rule 1, issues ar ise when a 

mater ial proposit ion of fact  or law is affirmed by the one 

party and denied by the other. The issues are framed on the 

mater ial proposit ion, denied by another party. There are 

issues of facts and issues of law. I n case specific facts are 

adm it ted, and if the quest ion of law ar ises which is 

dependent  upon the outcome of adm it ted facts, it  is open to 

the court  to pronounce the judgment  based on adm it ted 

facts and the prelim inary quest ion of law under the 

provisions of Order 14 Rule 2. I n Order 14 Rule 2(1) , the 
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court  may decide the case on a prelim inary issue. I t  has to 

pronounce the judgment  on all issues. Order 14 Rule 2(2)  

makes a departure and the court  may decide the quest ion of 

law as to jur isdict ion of the court  or a bar created to the suit  

by any law for the t ime being in force, such as under the 

Lim itat ion Act . 

52. I n a case, quest ion of lim itat ion can be decided based 

on adm it ted facts, it  can be decided as a prelim inary issue 

under Order 14 Rule 2(2) (b) . Once facts are disputed about  

lim itat ion, the determ inat ion of the quest ion of lim itat ion also 

cannot  be made under Order 14 Rule 2(2)  as a prelim inary 

issue or any other such issue of law which requires 

exam inat ion of the disputed facts. I n case of dispute as to 

facts, is necessary to be determ ined to give a finding on a 

quest ion of law. Such quest ion cannot  be decided as a 

prelim inary issue. I n a case, the quest ion of jur isdict ion also 

depends upon the proof of facts which are disputed. I t  

cannot  be decided as a prelim inary issue if the facts are 

disputed and the quest ion of law is dependent  upon the 

outcome of the invest igat ion of facts, such quest ion of law 

cannot  be decided as a prelim inary issue, is set t led 

proposit ion of law either before the amendment  of CPC and 

post  amendment  in the year 1976.”  

 

20. This Court  is of the view, that  when the determ inat ion 

of quest ion of lim itat ion under issue No. 11 in the present  

case is not  purely a quest ion of law, but  rather for the 

purposes of arr iving at  a quest ion of law, a pre 

considerat ion of quest ion of facts becom es an essent ial 

ingredient  in order to reach at  law, to decide the quest ion 

of lim itat ion while deciding issue No. 11, and where access 

to law, first  requires an access to the facts. I n that  

eventuality, the issue is to be decided along with other 

issues and not  as a prelim inary issue, and m ore 

part icularly, when that  access of law is preceded by a pr ior 

access of fact  which has been at tem pted to be ventured by 

scrut inisat ion of pleadings, in that  situat ion, the facts play a 

predominant  role, in deciding the quest ion of law, because 

law exclusively, in itself, has got  no existence unt il and 

unless the law is m ade applicable to be fit ted in accordance 

with the facts of the case which is exist ing in the instant  

case. Thus, the view drawn by the learned t r ial Court  by the 
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impugned order of deciding issue No. 11 as a prelim inary 

issue m ay not  be sustainable in the light  of the judgm ent  of 

Mon g ia Real i t y  ( su p r a) , as well as in the light  of the 

argument  extended by the learned senior counsel, when he 

m akes reference to paras 8 and 11 and Sect ion 23 of the 

Regist rat ion Act  for substant iat ing his debate.  

 

21. Thus, the writ  pet it ion is allowed. The im pugned orders 

under challenge are hereby quashed. The issue No. 11 is to 

be decided along with the other issues by the learned t r ial 

Court . 

 

( Sh ar ad  Ku m ar  Sh ar m a, J.)  
      20.09.2023 

Mahinder/  


