
            

SL. 

No 
Date 

Office Notes, 

reports, orders 

or proceedings or 

directions and 

Registrar’s order 

with Signatures 

COURT’S OR JUDGES’S ORDERS 

   C482 No.1025 of 2019 
Hon’ble Sharad Kumar Sharma, J. 

 Mr. Nalin Saun, learned counsel for the 
applicant. 
 Mr. V.K. Gemini, learned Deputy Advocate 
General for the State. 
 Mr. Pankaj Semwal, learned counsel for the 
private respondent. 
 
 The applicant is widow of late Mr. Sunil 

Ijikar, with whom she was married on 

15.12.1993, as per the Christian rituals. She 

used to reside in the premises, which is now the 

subject matter of the proceedings under Section 

12 of the Domestic Violence Act. Out of the 

matrimony, a son was born, but, on account of 

the ailment of the husband, who later met with 

sad demise in 2011, the respondent started 

forceful interference over the possession of the 

property, which, according to her she was 

otherwise entitled to occupy, owing to the fact, 

that she would be inheriting the share, which 

would otherwise would have vested with the late 

husband of the present applicant. 

 As such, no obstruction could have been 

raised and that too, by way of invoking of the 

proceedings under Section 12 of the Domestic 

Violence Act by prohibiting the applicant from 

peacefully residing over the property, which she 



has inherited from her late husband, which 

would be apparent from the mutation, which has 

been made in her favour after the death of her 

husband, as it would be apparent from the 

mutation entries made in her favour and placed 

by the learned counsel for the applicant on record 

along with the supplementary affidavit, in which 

it has been observed that, as per the resolution 

passed by the Nagar Nigam on 22.02.2013, in 

relation to property no.131(New No.53C), Rajpur 

Road, Dehradun, the resolution no.15 has been 

decided accordingly. 

 “आज िदनांक 20/02/2013 को स�ि� सo 131 राजपुर रोड 1 के 
नामा�रण आपि� िवषयक पर आवेदक ्ቦीमती संगीता आईजेकर 
आपि� कता�गण की तरफ से ्ቦी डगलस आईजेकर माग�ट आईजेकर 
्ቦीमती सुशीला रानी आिद उप��त है दोनो ंप�ो ंको सुना एवं 
'प्ቔावती' का अवलोकन िकया प्ቔावली पर  संल� मृ�ु ्ቚमाण प्ቔ , 
शपथप्ቔ आिद के आधार पर ्ቦीमती संगीता आईजेकर का नाम 
पउरो� स�ित 131 राजपुर रोड 1 �ािम� म� संयु� �प म� 
अंिकत करने की �ीकृित दी जाती है।”  

 

 In accordance with the resolution of the 

Nagar Nigam, the present applicant was certified 

to have succeeded the rights to the extent of her 

late husband and she was determined as to be a 

co-sharer. But, however, in the proceeding, which 

was drawn under Section 12 of the Domestic 

Violence Act, by the present applicant that was 

decided in her favour by way of Criminal Case 

No.333 of 2013, “Smt. Sangita Ijikar Vs. Sanjeev 

Ijikar”, being the proceeding held under Section 

18, 19 and 22 of the Domestic Violence Act. 

 The decision thus taken by the Court of 4th 



Additional Chief Judicial Magistrate, Dehradun 

as rendered on 15.11.2016 whereby the opposite 

party to the proceedings was restrained to 

interfere in the possession of the property of the 

applicant, which she was otherwise entitled to 

occupy having inherited the same from her late 

husband, who was a co-sharer of the property. 

Accordingly, the following direction was issued by 

the Court of 4th Additional Chief Judicial 

Magistrate, on 05.11.2016, the relevant part of 

which is being extracted hereunder:- 

 “22. धारा 18 घरेलू िहंसा से मिहलाओ ंका संर�ण अिधिनयम 
2005 के अंतग�त िवप�ी को आदेिशत िकया जाता है िक वह 
्ቚािथ�नी के साथ कभी भी िकसी समय , िकसी �ान पर घरेलू िहंसा 
की घटना का�रत ना करे ना ही ऐसी िकसी घटना का दु�ेरण करे। 
धारा 19 घरेलू िहंसा से मिहलाओ ंका संर�ण अिधिनयम , 2005 के 
अंतग�त िवप�ी को आदेिशत िकया जाता है िक वह �यं को ्ቚािथ�नी 
के मकान सं0.53 सी राजपुर रोड देहरादून के ्ቚथम भाग से �यं 
को हटाना सुिनि�त कर�  तथा ्ቚािथ�नी को साझी गृह�ी से उसके 
भाग म� , िजसम� ्ቚािथ�नी िनवास करती है या कर रही थी , उसम�  
्ቚवेश करने से िनष�  रहे। िवप�ी को यह आदेिशत  िकया जाता है 
िक वह ्ቚािथ�नी को घरेलू िहंसा के काय� �ारा मानिसक व 
भावना�क संकट बाबत ्ቚितकर के �प म� 50 ,000/-(पचास 
हजार) �पये आदेश की ितिथ से एक माह के भीतर ्ቚदान करना 
सुिनि�त करे।”  

 
 

 This order was put to challenge in appeal by 

the opposite party to the proceedings under 

Section 18, 19 and 22 of the Domestic Violence 

Act. The appeal thus preferred has been allowed 

by the impugned order dated 06.05.2019 

whereby the Appellate Court has reversed the 

judgment observing thereof that since there is a 

dispute with regards to inheritance of the 

property, inter se between the co-tenure holders. 



As such, the Court has observed that the parties 

to the C482 proceedings may get their dispute 

resolved by resorting to an appropriate civil 

procedure by getting the property partitioned by a 

regular civil Court. 

 The Appellate Court was not competent to 

have issued such a direction, to the parties to get 

their dispute resolved by a Civil Court, 

particularly, when its power were confined to 

exercise the Appellate Jurisdiction, as against the 

impugned order of 05.11.2016 under an Special 

Act, by virtue of which, the present applicant was 

permitted to utilize the property, which she was 

otherwise occupying, being the daughter-in-law of 

the family, having inherited the same from her 

late husband-Sunil Ijikar. 

 The Appellate Court while exercising its 

power under the provisions of the Domestic 

Violence Act will not, rather cannot sit in an 

advisory capacity to direct the parties to get their 

dispute resolved by filing a suit for partition 

before the competent Civil Court, because its 

limit were confined to the judicial scrutiny of 

impugned order, which were under challenge i.e. 

05.11.2016, wherein it was held that the 

applicant was a co-sharer of the property and she 

has the right to occupy the same, being the 

daughter-in-law of the family.  

 The impugned appellate order, in fact, it 

happens to be in excess to exercise of powers of 



an Appellate Jurisdiction under the provisions of 

the Domestic Violence Act. As such, the Appellate 

Court could not have sat in an advisory capacity 

for getting the dispute resolved before a 

competent civil forum. 

 Thus, the impugned Appellate Order dated 

06.05.2019 cannot be sustained in the eyes of 

law. The same is hereby quashed. The order of 

the trial Court, as rendered on 05.11.2016, is 

maintained. 

 However, this will be without prejudice to 

the rights of the parties i.e. if so advised, they can 

get their dispute resolved by drawing an 

appropriate proceedings before the competent 

forum. 

 

 (Sharad Kumar Sharma, J.) 
          29.08.2023 

Sukhbant  

 


