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COURT’S OR JUDGES’S ORDERS

C482 No.1025 of 2019
Hon’ble Sharad Kumar Sharma, J.

Mr. Nalin Saun, learned counsel for the
applicant.

Mr. V.K. Gemini, learned Deputy Advocate
General for the State.

Mr. Pankaj Semwal, learned counsel for the
private respondent.

The applicant is widow of late Mr. Sunil
[jikar, with whom she was married on
15.12.1993, as per the Christian rituals. She
used to reside in the premises, which is now the
subject matter of the proceedings under Section
12 of the Domestic Violence Act. Out of the
matrimony, a son was born, but, on account of
the ailment of the husband, who later met with
sad demise in 2011, the respondent started
forceful interference over the possession of the
property, which, according to her she was
otherwise entitled to occupy, owing to the fact,
that she would be inheriting the share, which
would otherwise would have vested with the late
husband of the present applicant.

As such, no obstruction could have been
raised and that too, by way of invoking of the
proceedings under Section 12 of the Domestic
Violence Act by prohibiting the applicant from

peacefully residing over the property, which she




has inherited from her late husband, which
would be apparent from the mutation, which has
been made in her favour after the death of her
husband, as it would be apparent from the
mutation entries made in her favour and placed
by the learned counsel for the applicant on record
along with the supplementary affidavit, in which
it has been observed that, as per the resolution
passed by the Nagar Nigam on 22.02.2013, in
relation to property no.131(New No.53C), Rajpur
Road, Dehradun, the resolution no.15 has been
decided accordingly.

"SI [gId 20/02/2013 &1 FHfd o 131 TGRS 1 &
TTHIT SGIT [399% T 3dad 414 Giar rgesy
STl AT B R T 4 ST STSGHEY Frie Hoidby
e =i o1 3nfe SR & 311 vel &1 g vd
GHIAT BT SfdchldbT 19T GAIaeh U7 FeTd Teg JHII 7,
TTYTT 3T F ATEN TR YT Thar 5o &7 714
g3VIHT FEIa 131 AR IS 1 WG J g &G 5
i Bv &1 &gl & ol 817

In accordance with the resolution of the
Nagar Nigam, the present applicant was certified
to have succeeded the rights to the extent of her
late husband and she was determined as to be a
co-sharer. But, however, in the proceeding, which
was drawn under Section 12 of the Domestic
Violence Act, by the present applicant that was
decided in her favour by way of Criminal Case
No.333 of 2013, “Smt. Sangita Ijikar Vs. Sanjeev
[jikar”, being the proceeding held under Section
18, 19 and 22 of the Domestic Violence Act.

The decision thus taken by the Court of 4th




Additional Chief Judicial Magistrate, Dehradun
as rendered on 15.11.2016 whereby the opposite
party to the proceedings was restrained to
interfere in the possession of the property of the
applicant, which she was otherwise entitled to
occupy having inherited the same from her late
husband, who was a co-sharer of the property.
Accordingly, the following direction was issued by
the Court of 4th Additional Chief Judicial
Magistrate, on 05.11.2016, the relevant part of

which is being extracted hereunder:-

“22. §NT 18 SN 15TT & HIeca3f BT Feer Sfef=aa
2005 3 3l 139l & 3efRrd 97 T 8 1 a5
gife1 & ary &7 off 1t aag | [58] @ I g o T
&1 g2 PING =1 B3 77 5] O] [a5&] T2 BT G &9/
R 19 TR [6TT & TIGeTIfl BT Fefvy Sfafa4 , 2005 &
71T 137&f B SHIRIRIT 34T T & [ a8 @ &1 g1
& BT T0.53 H ATGR RIS Fe¥Ig b JYH YT G Gq
P! GCTT GIH18T B3 o7 Tl &1 arel Teel & 39
YT H, forad gife [Aarg &Y 8 T HT T off  , FIH
73 3 & A9 781 396 B T8 SRIRT 1597 ST 8
%%Wﬁﬁq@wiwﬁmmﬁ?ﬁa
YIGTIHD GHT FIad TIdde & &TH50 ,000/-(TIT
EOII) &G SIS P [a1d T U 1 @& v JaT17 el
GIAET &9/

This order was put to challenge in appeal by
the opposite party to the proceedings under
Section 18, 19 and 22 of the Domestic Violence
Act. The appeal thus preferred has been allowed
by the impugned order dated 06.05.2019
whereby the Appellate Court has reversed the
judgment observing thereof that since there is a
dispute with regards to inheritance of the

property, inter se between the co-tenure holders.




As such, the Court has observed that the parties
to the C482 proceedings may get their dispute
resolved by resorting to an appropriate -civil
procedure by getting the property partitioned by a
regular civil Court.

The Appellate Court was not competent to
have issued such a direction, to the parties to get
their dispute resolved by a Civil Court,
particularly, when its power were confined to
exercise the Appellate Jurisdiction, as against the
impugned order of 05.11.2016 under an Special
Act, by virtue of which, the present applicant was
permitted to utilize the property, which she was
otherwise occupying, being the daughter-in-law of
the family, having inherited the same from her
late husband-Sunil Ijikar.

The Appellate Court while exercising its
power under the provisions of the Domestic
Violence Act will not, rather cannot sit in an
advisory capacity to direct the parties to get their
dispute resolved by filing a suit for partition
before the competent Civil Court, because its
limit were confined to the judicial scrutiny of
impugned order, which were under challenge i.e.
05.11.2016, wherein it was held that the
applicant was a co-sharer of the property and she
has the right to occupy the same, being the
daughter-in-law of the family.

The impugned appellate order, in fact, it

happens to be in excess to exercise of powers of




an Appellate Jurisdiction under the provisions of
the Domestic Violence Act. As such, the Appellate
Court could not have sat in an advisory capacity
for getting the dispute resolved before a
competent civil forum.

Thus, the impugned Appellate Order dated
06.05.2019 cannot be sustained in the eyes of
law. The same is hereby quashed. The order of
the trial Court, as rendered on 05.11.2016, is
maintained.

However, this will be without prejudice to
the rights of the parties i.e. if so advised, they can
get their dispute resolved by drawing an
appropriate proceedings before the competent

forum.

(Sharad Kumar Sharma, J.)
29.08.2023
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