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Hon ’b le Sh ar ad  Ku m ar  Sh ar m a, J. 
 

 This Appeal from  Order arises out  of an award dated 

05.05.2010, as it  has been rendered by the learned Motor 

Accident  Claims Tribunal in MACC No. 392 of 2007, Ali 

Mohd. and another Vs. Mohd. Miya and others. 

 

2. This Appeal from  Order stood admit ted by the 

coordinate Bench of this Court  by an order dated 

16.07.2013, but , owing to the fact  that  the part ies to the 

Appeal from Order have agreed to address the Appeal from  

Order on merits, the same is being heard finally. 

 

3. The claim ants respondent  Nos. 1 & 2 herein had filed a 

Claim  Pet it ion on 14.11.2007, praying for the grant  of 

com pensat ion to the tune of Rs. 25.00 lakh, on the ground 

that  in an accident  which has chanced on 11.10.2007, due 

to collision of the vehicles i.e. Motorcycle bearing 

regist rat ion No. UA-06E-9453, along with other offending 

vehicle i.e. HR-38H-1905, Mohd. Kabil Hussain had met  with 

the sad demise thus on account  of which, they contended 

that  since they were the dependents on the deceased, they 
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were ent it led to receive the com pensat ion as per the 

provisions of the Motor Vehicles Act .  

 

4. According to the Claim  Pet it ion, on the date of the 

accident / death, the deceased was 24 years of age and it  

was contended by the claim ants that  the deceased was 

working as an elect rician/ m echanic. Apart  from that  he was 

also engaged in the business of agriculture and used to 

respect ively earned about  Rs. 5,000/ -  and Rs. 2,000/ -  per 

m onth. Thus, the total income, which was said to have 

accrued to him  i.e. deceased was Rs. 7,000/ -  per m onth. 

 

5. I t  was further contended by the claim ants that  his 

engagement  as an elect rician was with the fabricators 

workshop, which was being operated by one Mr. Rahees 

Ahm ad. The mat ter was contested and the respect ive 

part ies filed their  respect ive statements. The writ ten 

statement  thus filed by the owner of the Truck was 

num bered as Paper no. 15(kha)  along with its dr iver the 

opposite party No. 2 to the claim  pet it ion.  

 

6. I n the writ ten statement  thus filed by the present  

appellant  on 21.04.2008, what  is im portant  is that  none of 

the pleadings has been raised by the appellant  herein before 

the learned Motor Accident  Claims Tribunal, to get  a finding 

returned with regard to the plea of cont ributory negligence, 

as argued by the learned counsel for the appellant , which 

are apparent ly cont rary to the pleadings of the writ ten 

statement  and even cont rary to the issue fram ed by the 

learned Motor Accident  Claim s Tribunal and even cont rary to 

the grounds which had been taken in the present  Appeal 

from  Order, to the effect  that  they would not  be liable to 
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pay any com pensat ion because the accident , as alleged it  

was an act  of “cont r ibutory negligence”  because there was a 

head on collusion due to which the death has taken place of 

late Mr. Mohd. Kabil Hussain. 

 

7. The I nsurance Com pany contested the proceedings by 

filing a separate writ ten statem ent  and in the writ ten 

statement  thus filed by them , they have come up with the 

case that  they would not  be liable to pay any com pensat ion 

as such to the claim ants for the reason being that  on the 

date of accident  the offending vehicle i.e. the Truck bearing 

regist rat ion No. HR-38H-1905 was being rashly and 

negligent ly driven by the driver of the offending vehicle and 

further that  they would not  be liable to pay any 

com pensat ion to the claim ants, because of the fact  that  the 

vehicle since was being driven cont rary to the term s of the 

policy, thus in the light  of the provisions contained under 

sub Sect ion (6)  of Sect ion 158 of the Act , the I nsurance 

Company would not  be liable to pay any am ount  of 

com pensat ion to the claim ants, qua the claim  raised 

therein, coupled with the fact , that  the vehicle was being 

dr iven by the driver of the vehicle in cont ravent ion to the 

provisions contained under Sect ion 64(V-B)  of the I nsurance 

Act . 

 

8. A specific plea was taken by the Insurance Company by 

filing a writ ten statement  on 03.10.2008, that  the ent ire 

proceedings of the claim  pet it ion raised by the respondent  

Nos. 1 & 2 would be vit iated for the reason being the other 

vehicle, which was said to be involved in the motorcycle 

accident ;  in order to develop and establish the plea of 

cont ributory negligence, since was not  m ade as a party nor 
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the I nsurance Com pany of the m otorcycle which was also 

said to be involved in the accident  was m ade a party thus it  

was contended that  the claim  pet it ion would be deserved to 

be rejected on that  ground. 

 

9. Despite the fact  that  after the exchange of pleading the 

I nsurance Com pany had brought  the facts on record with 

regard to the violat ion of the term s of the policy and the 

m anner in which the vehicle was being driven by the driver 

who was employed by the present  appellant , coupled with 

the plea taken by the insurance com pany to the effect  that  

the proceedings under Sect ion 166 to be read with Sect ion 

140 of the Motor Vehicle Act  would be bad due to non-

joinder of the necessary party. No effort  was ever m ade by 

the present  appellant  or even the claim ants, ought  to m ove 

applicat ion, as such, before the learned Motor Accident  

Claim s Tribunal, praying for to implead the owner of the 

m otorcycle as well as its insurance com pany, in order to 

develop and prove his plea pertaining to the act  of 

cont ributory negligence as argued now at  the stage of 

appeal. 

 

10. The argument  as it  has been extended by the learned 

counsel for the appellant , for the first  t ime, in this Appeal 

from  Order with regard to the com pensat ion which has been 

leveled against  them, that  the sam e would be bad because 

it  was an accident  which has chanced on 11.10.2007, due to 

the act  of cont ributory negligence, because it  was a head on 

collusion, the said aspect  could have only been proved and 

established by evidence when the owner and the insurance 

com pany of the other offending vehicle i.e. m otorcycle 

which was involved in the accident  and also was m ade as a 
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party to the proceedings because the factum  of cont r ibutory 

negligence cannot  be isolatedly decided by impleadm ent  of 

one of the offending vehicle, which was involved in the 

accident  i.e. the t ruck owned by the appellant  herein. 

Because that  aspect  could had been decided only when the 

owner and the insurance com pany were got  m ade as a 

party before Motor Accident  Claim s Tribunal, it  would have 

been then only this aspect  could have decided, and could 

have been considered by his Court  even at  the appellate 

stage. 

 

11. The defence of cont ributory negligence was a defence 

which has been raised by the appellant . Hence they were 

m ore im portant ly required to shoulder their  responsibilit y to 

have m oved an appropriate applicat ion for raising the plea 

about  the effect  of non- joinder of the necessary party or 

part icularly by raising a plea with regard to the cont r ibutory 

negligence and accordingly get t ing the issues form ulated 

before the learned Motor Accident  Claim s Tribunal, that  the 

proceedings of Case No. 392 of 2007 would be vit iated due 

to non joinder of necessary party and no liabilit y of paym ent  

of com pensat ion could be harnessed upon the appellant , 

because of the fact  that  since it  was a case of cont r ibutory 

negligence, they ought  to have got  an issue form ulated 

before the learned Motor Accident  Claim s Tribunal, which 

was not  done, hence, they would be estopped from  raising a 

quest ion of contr ibutory negligence, now for the first  t im e 

before the Appellate Court  and that  too without  there being 

any specific ground taken in the Mem orandum  of Appeal as 

preferred under Sect ion 173 of the Motor Vehicles Act . 
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12. The I nsurance Com pany in the writ ten statement  have 

com e up with plea that  since the vehicle, which was insured 

with the insurance com pany i.e. respondent  No. 3 herein, 

they have contended that  apart  from  the fact  that  the 

vehicle was being driven cont rary to the provisions of the 

insurance cover;  apart  from  that  it  has been argued by the 

learned counsel for the respondent  No. 3, that  even the 

documentary evidence which was placed on record by the 

appellant  himself herein in relat ion to the driver who was 

dr iving the offending vehicle at  the relevant  point  of t im e 

when the accident  has chanced, the exhibit  which was 

m arked as paper No. 18C/ 8, which was the driving license 

of the offending t ruck, was issued by Assistant  Regional 

Transport  Officer, Ram pur, UP, which was by way of a Form  

No. 6, issued under Rule 6(1) , wherein it  was specifically 

observed by the com petent  licensing authority, that  the 

dr iver of the vehicle was holding the license to dr ive “ light  

m otor vehicle”  and not  for “heavy goods vehicle” . 

 

13. Since the appellant  himself has placed the said 

document  on record to be read in evidence by the learned 

Motor Accident  Claim s Tribunal, they cannot  now take a 

som ersaulted plea, a stand that  on the date of the accident , 

the driver Habib Ahm ed who was engaged by them  to drive 

the vehicle, was having a valid license to drive the vehicle. 

 

14. The aforesaid content ion further stands denounced 

because during the pendency of this Appeal from Order, the 

appellant  have filed an Applicat ion under Order 41 Rule 27, 

allegedly bringing on record the dr iving license which they 

contended that  it  was being held by the driver on the date 

of accident  in order to show that  he was validly dr iving the 
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vehicle which was of a heavy goods vehicle but  since the 

Applicat ion under Order 41 Rule 22, was last ly dism issed by 

the coordinate Bench of this Court  on 30.06.2023, the same 

cannot  now be taken into considerat ion for the purposes of 

establishm ent  of his argument  that  the driver at  the t ime of 

the accident  was having a valid license as it  has been 

argued by the learned counsel for the respondent  No. 3, 

that  no liabilit y could be fastened upon them  because the 

dr iver engaged by the appellant  was not  having a valid 

dr iving license hence the ent ire liabilit y was to be fastened 

upon the owner of the vehicle and not  to the insurance 

com pany. 

 

15. Based on the aforesaid pleading, the learned Motor 

Accident  Claim s Tribunal has fram ed the following issues, 

which are ext racted hereunder: -  

“उभयप�ो ंके अिभवचनों क ेआधार पर िन� वाद िबन्द ुबनाय ेगयेः - 
1-�ा दुघ�टना िदनांक 11-10-2007 को समय करीब 6.10 बज ेसायं, �ान-चढढा पेपर 
िमल क ेपास पुिलया पर दोराहा, बहद थाना बाजपुर, िजला ऊधम िसंह नगर म� ट�क 

सं�ा-एच0आर0-38एच-1905 क े चालक �ारा अथवा मोटरसाईिकल सं�ा-य0ूए0-

06ई-9453 क ेचालक �ारा अपने-अपने वाहनों को तेजी व लापरवाही स ेचलाने क ेकारण 

घिटत �यी, िजसम� आयी चोटों क ेकारण कािबल �सैन की मृ�ु हो गयी? यिद हां तो 
्ቚभाव? 

 

2-�ा दुघ�टना की ितिथ पर ्ቚ�गत ट�क के चालक के पास वैध एवं ्ቚभावी चालक 

लाइस�स नही ंथा? यिद हा ंतो ्ቚभाव?  

 

3-�ा यािचका म� मोटरसाईिकल के पंजीकृत �ामी व उसकी बीमा कंपनी आव�क 

प�कार ह?ै यिद हा ंतो ्ቚभाव? 

 

4-�ा याचीगण कोई ्ቚितकर की धनरािश ्ቚा� करने क ेअिधकारी ह�? यिद हां तो 
िकतनी धनरािश व िकस प�कार स?े 

 

16. The respect ive part ies lead their  evidence in relat ion to 

their  respect ive cases for their defence and for the claim  

before the learned Motor Accident  Claim s Tribunal and the 

dr iving license which was placed on record was also a 

subject  m at ter which was considered by the learned Motor 
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Accident  Claim s Tribunal while deciding issue No. 2, about  

its validity and its impact  upon fixat ion of liabilit y on the 

insurance company. 

 

17. As far as the quant ificat ion of com pensat ion is 

concerned, that  is not  an aspect  which has been argued by 

the learned counsel for the appellant  before this Court , 

accept ing it  as determ ined by the learned Motor Accident  

Claim s Tribunal, while deciding issue No. 4 as to what  would 

be the appropriate compensat ion which could be determ ined 

to be m ade payable to the claim ants on account  of the 

death of Mr. Mohd. Kabil Hussain based on the income 

proved to be accruing to him . 

 

18. Since no quest ion has been raised, qua the 

quant ificat ion of the compensat ion and part icular ly in the 

context  of the incom e accruing to the deceased, the learned 

Motor Accident  Claim s Tribunal has right ly determ ined the 

m onthly income of the deceased as to be Rs. 7,000/ -  per 

m onth, and determ ining it  by a m ult iplier of 12 as to be Rs. 

36,000/ -  per annum  incom e which accrued to the deceased 

and after m aking deduct ions, the am ount  of Rs. 18,000/ -  

was taken as to be the dependency for the claim ants based 

on which and after applying the m ult iplier of 18 taking into 

considerat ion the age of the deceased on the date of the 

accident , the am ount  of compensat ion which has been 

determ ined as to be Rs. 3,36,000/ -  has been right ly 

determ ined by the learned Motor Accident  Claims Tribunal 

which calls for no interference by this Court .  

 

19. I t  is a set t led law that  if a party to a proceedings raises 

a defence, it ’s always the burden which has to be 
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discharged by him  to establish, that  the liabilit y could not  

have been fastened upon him  being the owner of the vehicle 

and the driver engaged by him  was driving the vehicle 

cont rary to the provisions of the I nsurance Act , as well as 

about  the validity of the insurance policy of the vehicle 

which was ut terly failed to be discharged by the appellant  

before the learned Motor Accident  Claim s Tribunal. Thus, 

the im pugned award as rendered on 05.05.2010 does not  

suffer from  any apparent  error or it  is not  in violat ion to the 

argument  of the learned counsel for the appellant  before 

this Court  as observed above. Thus, the Appeal from  Order 

lacks m erit ;  the sam e is dism issed.  

 

20. The amount , as deposited by the appellant  in 

pursuance to the interim  order passed by this Court  and the 

part  of it ,  which has been disbursed to the claim ants, the 

balance amount  would be paid to the claim ants by the 

learned Motor Accident  Claim s Tribunal in accordance with 

law along with the interest  which has accrued on the same, 

after deduct ing the am ount  which has been perm it ted to be 

withdrawn by the orders passed by this Court .  Let  the 

statutory am ount  be rem it ted back to the learned Motor 

Accident  Claim s Tribunal, for its appropriate adjustm ent  and 

disbursement  as directed above. 

 

21. Subject  to the aforesaid, the Appeal from  Order stands 

dism issed. 

 

( Sh ar ad  Ku m ar  Sh ar m a, J.)  
      01.12.2023 

Mahinder/  


