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The claim petition being claim petition preferred under
section 163A of the Motor Vehicle Act stood instituted before the
court of learned Motor Accident Claims Tribunal, Pauri Garhwal, on
06.07.2010, praying for the grant of an appropriate compensation on
account of the sad demise of Mr. Rupan S/o Shri Chunni Lal, who is
said to have met with an accident on 31.05.2010, at 14:55. It was
contended in the claim petition that the deceased at the time of
accident was 54 years of age, and at the relevant point of time, he was
working as a “Safai Sevak” at Additional Primary Health Centre,
Pokhal, District Pauri Garhwal. The claimants have came up with the
case that since on the date of the accident, the deceased was having an
income of Rs.12,000/- per month. Accordingly, they have prayed for
that the compensation may be determined and paid to them to the tune

of Rs.23,00,000/-.

2. The claim petition, thus, instituted on 06.07.2010, was
opposed by the opposite party nos.l and 2, therein, i.e. owner of the
vehicle and the driver, as well as, the present appellant, who were
later on impleaded by an amendment of 13.10.2010, denying the
claim as it was raised under section 163A of the Motor Vehicle Act,
and with regards to the adequacy of the same, as it was claimed by the
claimants in the claim petition, which was registered as MACT No.33
of 2010, “Smt. Soma Devi and others Vs. Harimohan Singh Rawat

and others™.
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3. The appellants, herein, had contested the proceedings by
filing a written statement, after they were impleaded as party to the
proceedings on 18.02.2011, denying the contention of the claim
petition, and particularly, they have taken a specific plea in paragraph
1, that since the claim petition itself has been preferred under section
163A of the Motor Vehicle Act, the parameters prescribed for its
determination has had to be confined on the basis of the annual
income, which was accrued to the deceased, which will be less than
Rs.40,000/- as contemplated under the said provisions. The provisions
as contained under section 163A of Motor Vehicle Act, is extracted as
under:-
“[163A. Special provisions as to payment of
compensation on structured formula basis.— (1)
Notwithstanding anything contained in this Act or in any
other law for the time being in force or instrument having
the force of law, the owner of the motor vehicle of the
authorised insurer shall be liable to pay in the case of death
or permanent disablement due to accident arising out of the
use of motor vehicle, compensation, as indicated in the

Second Schedule, to the legal heirs or the victim, as the
case may be.

Explanation.—For the purposes of this sub-section,
“permanent disability” shall have the same meaning and
extent as in the Workmen’s Compensation Act, 1923.

(2) In any claim for compensation under sub-section
(1), the claimant shall not be required to plead or establish
that the death or permanent disablement in respect of
which the claim has been made was due to any wrongful
act or neglect or default of the owner of the vehicle or
vehicles concerned or of any other person.

(3) The Central Government may, keeping in view the
cost of living by notification in the Official Gazette, from
time to time amend the Second Schedule”

4. The respective parties led their evidence, and consequent
to it, the learned Motor Accident Claims Tribunal had rendered an
award on 02.04.2012, and while determining the quantum of the
compensation, because there was no other factual dispute, which was
subjected to the challenge before the Motor Accident Claims Tribunal,
the learned Motor Accident Claims Tribunal while deciding the issue
no.3, had determined the aspect of compensation by treating the
income accruing to the deceased on the basis of the income accruing

to the deceased as depicted in the claim petition i.e. Rs.12,000/- and
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after making the legally admissible deductions as permissible under
law to the extent of 1/3", the amount of dependency was determined
as to be Rs.7,671/- which was held to be payable, based on which,
after determining the actual annual dependency as to be Rs.92052/-,
the learned Motor Accident Claims Tribunal has applied the multiplier
of 11 as per the age of deceased, and had determined the
compensation made payable to the tune of Rs.10,32, 572/- and the
interest payable on it @ 9%, as it has been observed in the impugned
award dated 02.04.2012. Learned counsel for the appellant while
putting the challenge to the impugned award had confined his
argument while pressing his ground nos.5 and 6 only, which are
extracted hereunder:-

“5. IYF U B 3fATEA! & MR W FAgfeiad are fawg iord forg -

(1) 1 feHid 31-5-10 BT WM WIS WA H5 GIg]
T 9d gddb FUF b UR R g1 YT ol 18 Ho Jab 12T-
3300 @ T GRT dlg &I doil d AURdTe! ¥ ddld gu
O ¥ R Tah? OR ¢l forge gRumas 39 iR
e 35 3R IuD! 7 81 T?

(2) FT I gHeAT D THT U a8 & JHK] DI
TG 1A% ASAY dY T THTa! & quT aTe ot AT arferyt &t
Al & SIS HdTerd g1 XgT UT?

(3) T TTENTT pis Ufdpr U & AUSRY €, afe & af
a9 frg uer a2

6- TTANTOT D1 3R ¥ Fdl AAT adt Al Wo1 &1 Wied Y, U T8
Tologo-1 & ®U T qIRGd foval T qT JUY OF & 1Y da- &g
19%/3 9 19%/4, URAR ISR P b 19%/5, Bic! Ul TG UgarH
U3 19%/6. TIc! Ufd IRM 18 19%/7. Bie! Ufid Urearey Rure 19%/8
R fpu MUl arivTor S 3R ¥ g Iolld & e WU U FaAR
Tollogo-2 GIRId foham Tl et Fqd 471 9§ IrRNT0N §RT UUH G-l
fUIe, SrRfd ARy, sRowe &t Wier Ufadl iRad &1 1| fauelt To1
g 2 dT8-1 !  A1dd gRI ! Fad 1177 H a1 BT GoliehR0 JHTU U3,
ST gTferlt 9 SrsfaT age &1 hict ufadt aiiad &t 11 fauel do1 g
2 1 3R T & gl Tgd 1777 § a8 Ho P 12T-3300 D HRTSIA! BT
faaxur 9 gEfd ardy &1 faxu Trig ufvaes et srafaa
TSt e gifad fpg e

5. In fact, they have contended that once the claim petition
itself was preferred by the respondent was under the provisions
contained under section 163A, of the Motor Vehicle Act, the
parameters of the determination of the quantum of compensation
payable on it, on the basis of the annual dependency, and after making

173 deduction, based upon the salary, which was shown to have been
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proved to be paid to the deceased, the factors, which were taken into
consideration by the learned Motor Accident Claims Tribunal, since
would be falling within the ambit of parameters prescribed under
section 166 of the Motor Vehicle Act, that was in contravention to the
basic spirit and intention of the provisions contained under section
163A of the Motor Vehicle Act, which was the determination of
compensation which the claimants/respondents themselves have

claimed on the basis of the no fault liability.

6. It has been argued by the learned counsel for the
appellant, that in the light of the grounds, as extracted above, the
parameters resorted to by the learned Motor Accident Claims Tribunal
of determining the annual dependency on the basis of dependency of
Rs.7,671/- per month, and its consequential multiplier of 11 as
applied, in fact would amount to that the Motor Accident Claims
Tribunal, has exceeded its jurisdiction, and has without there being
any ground taken by the claimant had treated the claim petition as
preferred under section 163A of the Motor Vehicle Act, as to be one
of the claim petitions which was treated to be filed under section 166,

and had determined the compensation accordingly.

7. According to the facts of the case, it is not in controversy
that the accident did chanced on 31.05.2010, and late Mr. Rupan, had
met with the sad demise, and the claimants/respondents were
dependent upon him, but it is contended that since the claim petition
was preferred under section 163A of the Motor Vehicle Act, the Court
shouldn’t have travelled beyond the claim raised by the claimants by
filing an application under section 163A of the Motor Vehicle Act, by
alternatively treated it to be as preferred under section 166 of the
Motor Vehicle Act, and that too without assigning any reasons while
deciding the issue no.3, and determining the compensation on the

basis of the annual dependency of the claimants.

8. Under the Motor Vehicle Act, the provisions under
section 163A of the Motor Vehicle Act, was inserted by the Act No.54
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of 1994, with effect from 14.11.1994, as per the provisions contained
under section 163A of the Motor Vehicle Act, it provided the payment
for a claim raised, therein, of compensation would be on the basis of
structured formulae basis, and therein it has been provided that in
these eventualities the compensation couldn’t have been determined
beyond Rs.40,000/- as provided and intended by section 163A to be
read with 2™ Schedule of the Motor Vehicle Act. The provisions
contained under section 163A of the Motor Vehicle Act, at the
relevant point of time when the accident chanced in i.e. 2010, was in
vogue, and as such, when the claimants themselves have preferred the
claim under section 163A of the Motor Vehicle Act, they had raised a
claim for the payment of the compensation on the basis of the
structural formulae, and thus, the compensation couldn’t have been
paid under the guiding factors of section 166 of the Motor Vehicle
Act.

9. The provisions contained under section 163A of the
Motor Vehicle Act, was subsequently omitted by the Motor Vehicle
(Amendment) Act of 2019, being Act No.32 of 2019, brought into
effect with effect from 09.08.2019. The subsequent deletion of section
163A of the Motor Vehicle Act, will have no bearing as far as the
present controversy is concerned in the context of the grounds taken
by the appellant while putting a challenge to the impugned award in

question.

10. On the contrary, the Ilearned counsel for the
respondent/claimant had submitted that the appellate court while
exercising its powers under section 173 of the Motor Vehicle Act,
since being a proceeding in continuation to the claim raised before the
learned Motor Accident Claims Tribunal, it has all powers vested with
it to determine as to what would be the just and appropriate
compensation payable to the claimants, and for that purpose, learned
counsel for the respondent has placed the reliance in paragraph 76 of
the judgment rendered by the Division Bench of the High Court of
Kerala in the matters of “Aswathy and another Vs. Jose K. J and

another”. Paragraph no.76, is being extracted hereunder:-
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“76. As already noticed hereinbefore, the law laid down
by the Division Bench in Mithun Subramanian (supra) is
that, while adjudicating 'just compensation' the Claims
Tribunal or the High Court has got unfettered powers to
go into the claims in detail and grant compensation in
excess of what is actually claimed, if in the opinion of the
Claims Tribunal or the High Court the 'just compensation’
to which the claimant deserves is more than the amount
actually claimed. After referring to the law laid down in
Rajesh [(2013) 9 SCC 54] and Binu Chacko [2006 (2)
KLT 172] and laying down the law as above, the Division
Bench posed the following questions; (1) How a claimant
who was granted compensation in excess of his claim
maintain an appeal seeking enhancement of compensation
without showing that by the award of the Claims Tribunal
he had suffered a legal grievance or that he was deprived
of or refused something to which he is legally entitled to?;
and (2) How a claimant who is a grantee of compensation
in excess of his claim, could be considered as a 'person
aggrieved', entitled to prefer an appeal in terms of Section
173 of the Act, when as per the award of the Claims
Tribunal MACA No. 480 of 2012, etc. nothing was
deprived of or refused to him to which he was legally
entitled to? In that context, the Division Bench observed
that, merely because a claimant had actually made an own
assessment of compensation to which he is entitled, and
then, limited the claim below such assessed amount, it
cannot be a reason for such a claimant to canvass the
position that denial of the compensation assessed by him,
as can be seen from the claim petition or his hindsight that
he is entitled to more than the amount claimed, should
confer him an indefeasible right to prefer an appeal, even
if he is not otherwise aggrieved by the award in question.
In terms of sub-rule (1) of Rule 397 of the Kerala Motor
Vehicles Rules, 1989 ad valorem fee was paid by the
appellants only for the amount to which the claim is
limited. The Division Bench observed that in the eye of
law that amount alone can be taken as the amount claimed
and the aforesaid question has to be decided based on the
amount thus claimed as compensation. In such
circumstances, the claimants cannot be permitted to fall
back on their own original assessment, ignoring the fact
that the claim was then limited below that amount and
court fee was paid only for the amount actually claimed
while considering the aforesaid question. In MACA No.
480 of 2012, etc. the light of the provisions under Rule
397 of the Kerala Motor Vehicles Rules and the decisions
in Raman Nair [2005 (3) KLT SN 83] and Suma [2011 (4)
KLT 109] the claimants cannot put forth a contention that
they refrained themselves from making a claim in tune
with their own assessment solely because they got no
means to pay the ad valorem fee. In view of all the
aforesaid circumstances and provisions the aforesaid
question can be considered only with reference to the
amount actually claimed to which court fee was paid and
also by taking into account the amount awarded. At
paragraphs 14 and 15 of the decision, the Division Bench
scanned the contentions raised by the appellants-claimants
in both the appeals and found no reason whatsoever to


https://indiankanoon.org/doc/147367599/
https://indiankanoon.org/doc/147367599/
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arrive at a conclusion that they suffered a legal grievance
as nothing to which they are legally entitled to, in the
circumstances, was deprived of or refused to them. In the
above circumstances, the Division Bench concluded that,
legally the appellants-claimants could not have any
grievance on that issue. For the aforesaid reasons, the
Division Bench dismissed the appeals as the appellants
cannot be said to be aggrieved persons legally entitled to
seek enhancement of compensation. Therefore, the law
laid down by the Division MACA No. 480 of 2012,
etc. Bench in Mithun Subramanian (supra) is that, a
claimant who was granted compensation in excess of his
claim by the Claims Tribunal cannot maintain an appeal
under Section 173 of the Motor Vehicles Act seeking
enhancement of compensation without showing that by
the award of the Claims Tribunal he had suffered a legal
grievance or that he was deprived of or refused something
to which he is legally entitled to. When as per the award
of the Claims Tribunal nothing was deprived of or refused
to the claimant to which he was legally entitled to, a
claimant who is a grantee of compensation in excess of
his claim, could be considered as a 'person aggrieved',
entitled to prefer an appeal in terms of Section 173 of the
Act.”

11. The Division Bench of the Kerala High Court in its
judgment as rendered on 22.03.2022, the excerpts of which as
determined in paragraph 76, which has been extracted above, where
the ambit of exercise of the powers passed by the appellate court has
been one of the aspect determined by the Kerala High Court, that the
appellate Court could have determined as to what would be the
appropriate and just compensation, which would be payable because it
has been observed that the appellate Court had an unfettered powers
to go into the claim and the details for the grant of the appropriate

compensation in excess to the actual amount claimed.

12. There cannot be any doubt with regards to the preposition
laid down by the Kerala High Court, in paragraph 76 of the said
judgment, but then we should bear in mind that the Division Bench of
the Kerala High Court, was ceased with the proceedings where the
claim was raised under section 166 of the Motor Vehicle Act. The
appropriate and just determination of the compensation by the
appellate court while holding it that it has got an unfettered power
didn’t contained any directions as such that the Court exercising the

appellate power under section 173 of the Motor Vehicle Act, can alter


https://indiankanoon.org/doc/147367599/
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by its own wisdom and dictum to treat the claim petition preferred
under section 163A of the Motor Vehicle Act, as to be the one under
section 166 of the Motor Vehicle Act, and accordingly determine the

just compensation.

13. Hence, the principles laid down, therein, has to be borne
in mind that the Division Bench of the Kerala High Court, was there
dealing with a determination of just compensation in relation to the
claim which was raised under section 166 of the Motor Vehicle Act,
but it was not dealing with the comparative analysis of the
implications of the compensation claimed under section 166 to be read
with section 163A of the Motor Vehicle Act. Thus, the philosophy
determination of the just compensation as argued by the learned
counsel for the respondent was in the light of the paragraph 76 of the
said judgment of the Kerala High Court, as extracted above, will have
to be read only in the context of claim application which has been
preferred, under section 166 of the Motor Vehicle Act, as it involves
consideration, therein, a different parameters, unlike the claim

application filed under section 163 A of the Motor Vehicle Act.

14. The logic behind the aforesaid principles as observed by
this Court is that the provisions contained under section 166 of the
Motor Vehicle Act, was a pre-existing provisions under the Motor
Vehicle Act providing for the grant of compensation and that was
subsisting without there being any alteration or amendment made on
the date when the accident did chanced. But the claimants since have
confined their relief under section 163A of the Motor Vehicle Act,
which was inserted by an Act Amending of 1994, in fact the two
provisions of law though both dealt with the parameters of
determination of compensation, but they operated in different fields
and based on different aspects. Thus, the parameters of determination
of the compensation under section 163A of the Motor Vehicle Act,
cannot be misunderstood, to be read as to be a substitutive provisions
to the provisions contained under section 166 of the Motor Vehicle

Act. Hence, the principles as observed in paragraph 76 of the
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judgment of the Kerala High Court will have no bearing as far as the

instant case is concerned.

15. Apart from it, the controversy as argued by the learned
counsel for the respondents/claimants qua the implications of a just
determination of compensation has had to be made by the appellate
court under section 173 of the Motor Vehicle Act, by treating the
claim petition as to be under section 166 of the Motor Vehicle Act, is
yet again a would be a principle which cannot be accepted for the
reason being that under the Motor Vehicle Act, Chapter 11 deals with
the subject of insurance of the motor vehicles as against the 3" party
risk, and it’s under the said head and intention of Chapter 11, that
section 163A of the Motor Vehicle Act, was made part of Chapter 11,
by virtue of an Amendment of 1994, and was deliberately by
legislature was not made as part of the provisions contained under
Chapter 12, where the powers was vested with the Claim Tribunal to
decide the claims independently under section 166 of the Motor
Vehicle Act, if agitated before it in the claim petition preferred by the

claimant.

16. Since the provisions contained under section 163A of the
Motor Vehicle Act, for determination of compensation on the basis of
the structural formula for a no fault liability cannot be misconstrued to
be read as to be a part of the chapter 12 of the Motor Vehicle Act, in
which section 166 of the Act deals with an application for the grant of
the compensation based upon the principles as specified under section

165 (1) of the Motor Vehicle Act.

17. In view of the aforesaid, and particularly, when in the
impugned award despite of there being a specific ground taken by the
appellant, herein, in the written statement, even if the learned Motor
Accident Claims Tribunal, was barging over the ground taken by the
appellant in the written statement, first of all it ought to have
appropriately framed the issue of determination, as to whether at all
the Tribunal could have ventured into to determine a claim as to be a
claim under section 166 of the Motor Vehicle Act, when it is being

admittedly preferred under section 163A of the Motor Vehicle Act,
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and that too while quantifying the compensation, while deciding the
issue no.3, on the basis of the annual income accruing to the deceased
and his dependency to the claimants, after making 1/3 of the
deductions, this Court fails to understand as to why the learned Motor
Accident Claims Tribunal, has not dealt with the effect of inter play of
the provisions contained under section 166 of Chapter 12 and section

163A of Chapter 11 of the Motor Vehicle Act.

18. In view of the fact that there is no finding recorded by the
learned Motor Accident Claims Tribunal, with regards to the specific
ground taken by the appellant with regards to the impact of section
163A of the Motor Vehicle Act, nor any issues have been framed, it
renders the judgment dated 02.04.2012, as to be bad in the eyes of law
and in an apparent disregards to the pleadings raised by the appellant
in the written statement, as well as, had failed to determine the
application for the grant of the compensation in the light of the
prospective and the paramaterial limitation imposed by the provisions
contained under section 163A of the Motor Vehicle Act, for

determining the compensation on the basis of the no fault liability.

19. In view of the above, the impugned judgment dated
02.04.2012, is hereby quashed, and modified to the extent that the
learned Motor Accident Claims Tribunal, will re-determined the
quantification of the compensation to be made payable to the
claimants by treating the claim petition as to be an application
preferred under section 163A of the Motor Vehicle Act, and should
not misconstrued it to be an application under section 166 of the
Motor Vehicle Act and after re-determination of the compensation
and its quantification would adjust the amount if any paid in excess to

the claimants in accordance with law.

20. Subject to the aforesaid, the appeal from order succeeds

and 1s allowed.

(Sharad Kumar Sharma, J.)

30.11.2023
NR/



