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12.N.Kadiresan
13.S.Neelamegha Thevar : Defendants 1 to 3 and 5 to 8/
Respondents 7 to 13

14.Jayalakshmi

15.P.Swaminathan

16.Rajanarayanan

17.N.Chinnadurai

18.Muthumumar

19.Angayerkanni

20.Puspham

21.P.Selvam

22.Vijaya Samundeswari : Respondents 14 to 22

(Respondents 14 to 16 are brought on record

as L.Rs of the deceased R.8, vide order dated
11.08.2022 in C.M.P.(MD)No0.7140 of 2022 and
C.M.P.(MD)Nos.8560, 8561, 8563 and 8564 of 2018)

(Respondent No.17 is brought on record as LR of the
deceased R.13, vide order dated 11.08.2022 in
C.M.P.(MD)No0.7140 of 2022 and
C.M.P.(MD)No0s.8560, 8561, 8563 and 8564 of 2018)

(Respondents 18 and 19 are brought on record
as LRs of the deceased 3™ respondent vide order
dated 18.08.2022 made in C.M.P.(MD)No0.7491 of 2022)

(Respondents 20 to 22 are brought on record as LRs

of the deceased 4" respondent vide order dated

18.08.2022 made in C.M.P.(MD)Nos.7141, 7492 and 7493
of 2022)
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PRAYER:- Appeal Suit filed under Section 96 of the Code of Civil
Procedure against Judgment and Decree, dated 08.03.2001, made in
0.S.No.133 of 1992, by the Principal Subordinate Judge, Madurai.

For Appellant : Mr.K.Govindarajan
for M/s Sarvabhauman Associates

For Respondents : Mr.A.Arumugam
for R.2
: Mr.K. Kumaravel
for R.9
: Mr.V.Ramakrishnan
for R.5,R.7 and R.12
: Mr.R.Pandivel
for R.10
: Mr.M.Ramesh
for R.14 to R.17
: Mr.S.Kanmani Annamalai
for R.18 to R.22
: Mr.K.S.Sundar
for R.11
: Mr.A. Thirumurthy
for R.6

JUDGMENT

The Appeal Suit is directed against the judgment and decree
passed in O.S.No.133 of 192, dated 08.03.2001, on the file of the

Principal Subordinate Court, Madurai.
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2. The suit is for partition.

3. For the sake of convenience and brevity, the parties will

hereinafter be referred as per their status/ranking in the original suit.

4. Originally the deceased first plaintiff has filed the above suit
against six defendants. Admittedly, the deceased first plaintiff is the
sister of the first defendant and they are the daughters of
M.K.Ponnusamy Thevar. It is not in dispute that Ponnusamy Thevar had
two wives viz., Kaliammal and Dhanalakshmiammal and both of them
had pre-deceased their husband M.K.Ponnusamy Thevar, who died on

16.12.1991.

5. Pending suit, the only plaintiff had died and her legal
representatives had been impleaded as plaintiffs 2 to 7. Pending suit, the

defendants 7 and 8 have got themselves impleaded.

6. The case of the first plaintiff is that all the suit properties were
owned by the deceased M.K.Ponnusamy Thevar, that the first plaintiff

and the first defendant are the only daughters of the deceased Ponnusamy
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Thevar and as such, the first plaintiff and the first defendant have
inherited his properties as his only legal heirs as per the provisions of the
Hindu Succession Act, that both of them are entitled to get half share
each in the suit properties, that the defendants 2 to 4 were impleaded as
they are relatives of their deceased father for getting a binding
adjudication on them, that the defendants 5 and 6 were impleaded as the
amounts mentioned in the suit schedule are in their banks in the accounts
of the deceased Ponnusamy Thevar and that therefore, the plaintiff has
laid the above suit for partition of the suit properties into two shares and

for allotment of one such share to the first plaintiff.

7. The defence of the first defendant is that their father Ponnusamy
Thevar had executed a Will dated 21.11.1991 as his last Will and
testament, that the said Will was deposited by the executant in the
District Registrar Office, that the said Ponnusamy Thevar, through the
said Will had allotted the properties shown in “A” schedule to the first
plaintift, “B” schedule to the first defendant, “C” schedule to both the
first plaintiff and the first defendant, that the first plaintiff and the first
defendant have been in possession and enjoyment of “A” and “B”

schedule properties respectively and are in joint possession of “C”

https://iwww.mhc.tn.gdy/Fpudis



A.S.No0.925 of 2001
schedule properties, that “C” schedule properties shown in the Will alone
remain to be partitioned between the first plaintiff and the first defendant,
that the said Ponnusamy Thevar in the said Will dated 21.11.1991, has
provided a separate schedule “D” for the private trust that had been
created by him, that the said Ponnusamy Thevar had appointed one
Kathiresan, his grand daughter's husband as Managing Trustee and
allotted items 5 to 12, 27, 43, 50, 66, 73, 74 and 77 to the said Trust in
the “D” schedule, that the defendants 2 to 4 who are strangers to the
Estate of the deceased Ponnusamy are attempting to claim themselves as
trustees for the Trust of Ponnusamy Thevar, that the defendants 2 and 3
have been projecting some documents purporting to be a Will dated
02.11.1991 allegedly executed by Ponnusamy Thevar, that the Will dated
02.11.1991 projected by the defendants 2 and 3 is false and forged, that
all the prior deeds or Wills have been revoked by the deceased
Ponnusamy Thevar by his last Will dated 21.11.1991, that the defendants
2 to 4 have absolutely no right or any interest in any of the suit
properties, that the properties mentioned in “D” schedule of the said Will
which belonged to the deceased Ponnusamy Thevar had also to be
partitioned between the first plaintiff and the first defendant, that the first

defendant is willing to hand over the properties allotted to the Trust to
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the trustees and that therefore, the preliminary decree can be passed in
terms of the Will dated 21.11.1991 by allotting “A” schedule to the first
plaintiff, “B” schedule to the first defendant and half share in “C” and

“D” schedule to both the first plaintiff and the first defendant.

8. The case of the defendants 2 and 3 is that the deceased
Ponnusamy Thevar was a pious and religious person and philanthropist,
that the said Ponnusamy Thevar during his life time had established a
mandagapadi at Gowmari Amman Temple at Periyakulam and he was
performing the first day Utsavam Mandagapadi in the month of Ani
every year and it was his desire that the said mandagapai should be
performed for ever even after his life time, that the said Ponnusamy
Thevar had executed a gift settlement deed dated 23.03.1958 wherein he
directed that the charities detailed in the trust deed should be performed
from out of the income of the suit properties in items 28, 30 and 77, that
Ponnusamy Thevar appointed Neelamegam Thevar, his brother's son,
father of the defendants 2 and 3, as Managing Trustee and the line of
trusteeship was also indicated therein, that the said Ponnusamy Thevar

was acting as additional trustee, that the suit items 28, 30 and 77 are not
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available for partition, as the income from the said properties was

earmarked for certain charities.

9. It is the further case of the defendants 2 and 3 that the said
Ponnusamy Thevar, while he was in sound state of mind and health, had
executed a registered Will dated 12.11.1991, wherein he bequeathed suit
items 1 to 3, 13, 14, 52 and 76 in favour of the defendants 2 and 3 and
their brother Chinnadurai, that after the death of Ponnusamy Thevar, the
said Will has come into effect and the suit properties have become the
absolute properties of the defendants 2 and 3 and their brother
Chinnadurai, that as per the directions in the Will dated 12.11.1991, the
defendants 2 and 3 and their brother Chinndurai had performed the
obsequies of Ponnusamy Thevar, that the suit item 52 is a house property
let out to adult education centre and the defendants 2 and 3 are reserving
their right to proceed against the said tenant as he has not paid rent for
several months, that the third item of the suit property Ambassaddar car
belonged to them absolutely as per the Will dated 12.11.1991, but the
same was clandestinely taken away by the first defendant, that the suit is
bad for non-joinder of Neelamegam and Chinnadurai and that the

plaintiff has absolutely no cause of action against these defendants.
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10. The defence of the fourth defendant is that the said Ponnusamy
Thevar had two brothers viz.,, N.K.Sankarapandia Thevar and
N.K.Ramanatha Thevar and one sister viz., Sivakami Ammal, that three
brothers constituted a joint Hindu family and all of them executed a trust
settlement deed on 27.02.1942 called “Poolanandeeswarar Karthigai
Urchavam” in respect two of their properties, that subsequently
Ponnusamy Thevar, Ramanatha Thevar and the minor sons of
Sankarapandia Thevar, including the fourth defendant entered into a
registered partition on 19.10.1943, that the two properties shown in the
“B” schedule along with the suit item 18 and Acre 4.38 in S.No0.548 and
Acre 0.83 in S.No.1098 are shown as Poolanandeeswarar Karthigai Trust
properties, that Ponnusamy Thevar had put up Sithivinayagar temple in 3
cents of vacant land and executed a trust settlement on 23.03.1957 called
N.K.Ponnusamy Thevar Chinnamanur  Sithivinayagar Koil Trust,
dedicating items 5 to 12, 27, 54, 71, 72, 74 and 75 of the suit properties
for the said trust, that the said Ponnusamy Thevar had appointed
Palanichamy, who is the step brother of the fourth defendant as a
Managing Trustee, that the said Ponnusamy Thevar subsequently, on

19.12.1964 and 12.09.1965, purchased the suit items 66, 67 and 68 and
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dedicated the same to the trust, that subsequently Ponnusamy Thevar and
Palanichamy had purchased item 73 of the suit properties for the trust,
that Ponnusamy Thevar, after coming to know that the Managing Trustee
Palanichamy was not behaving properly, executed a supplementary trust
deed dated 07.01.1975 removing the said Palanichamy and appointed the

fourth defendant to be the Managing Trustee for his life.

11. It is the further case of the fourth defendant that Ponnusamy
Thevar had constituted another trust on 23.03.1958 as Periyakulam Sri
Gowmariamman Koil Sarudanthra and Urchava Mutual (first)
Mandagapai Trust and dedicated the suit ites 28, 30, 64 and 67 for the
same, appointing Neelamegam — brother of the fourth defendant as the
Manaing Trustee, that on 31.03.1972, the said Ponnusamy Thevar
installed and consecrated a Flag Post (Kodimaram) for Chinnamanur Sri
Poolanandeeswarar Devasthanam at his expenses and he wanted to
celebrate the flag hoisting ceremony in a grand scale every year and
executed a trust called “Poolanandeeswarar Devasthana Chitrai Matha
Bramotsava Kodiyettru Vizha Trust” on 26.03.1977 for which he
dedicated the suit items 44 to 49 and 65, for which he appointed himself

as the first trustee for life and thereafter, the fourth defendant and heirs to
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be the trustees of the said trust, that the first plaintiff and the first
defendant knew fully well that their father had voluntarily executed all
the aforesaid trusts and dedicated various items of properties and that the
first plaintiff and the first defendant by colluding each other have filed

the above suit for partition suppressing the formation of trusts.

12. It 1s the further case of the fourth defendant that the suits items
15 and 16 relate to 2C patta in the name of Ponnusamy Thevar and after
his lifetime, the fourth defendant applied to the revenue officials to
transfer 2C patta in his favour, but the first plaintiff has purposely added
the above items as if they are available for partition, that the suit item 76
which relates to rice mill was gifted to him orally by Ponnusamy Thevar
and as such, the item 76 belongs to the fourth defendant exclusively, that
since Ponnusamy Thevar had no sons, he was brought up by the said
Ponnusamy Thevar and he was only instrumental in making the fourth
defendant to study law, that the fourth defendant was looking after the
said Ponnusamy Thevar as his father, as his own father had died in 1942
itself, that in the suit item 1, which relates to the two fixed deposits of
Rs.50,000/- each, the said Ponnusamy Thevar has clearly referred the

fourth defendant as nominee and as such the very inclusion of the fixed
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deposits in the suit properties is not proper, that the third item
Ambassaddar car had been orally gifted to the fourth defendant by the
said Ponnusamy Thevar, that though the first plaintiff and the first
defendant had agreed to return the car, but the same was included as item
available for partition, that the first plaintiff has suppressed many real
facts in the plaint, that the first plaintift is not in possession of any of the
immovable properties referred to in the plaint and that since the first
plaintiff has no cause of action to file the suit and the cause of action
alleged is erroneous, the suit is liable to be dismissed with exemplary

COSts.

13. The sixth defendant Bank has filed a written statement stating
that the deceased Ponnusamy Thevar had deposited Rs.1,00,000/- on
28.11.1990 by appointing the fourth defendant as the nominee, that as per
the Banking Regulation Act, the nominee alone is entitled to get the
amount and that since the suit is pending, without prejudice and to avoid
further complications, the Bank is ready to retain the amount till the

disposal of the suit.
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14. The fifth defendant Bank has also filed a written statement
stating that a sum of Rs.18,762.58/- and Rs.14,855.70/- are available in
the Bank accounts of Ponnusamy Thevar and that they are ready to pay

the said amounts as directed by the Court.

15. The defence of the seventh defendant is that the said
Ponnusawmy Thevar had executed his last Will on 21.11.1991 by
appointing the seventh defendant and one Manoharan as trustees of the
properties shown in tems 5 to 8, 10, 11, 12, 27, 54, 64, 66 to 75 and 77
and as such, the first plaintiff cannot claim partition in respect of those
properties, that the defendants 2 to 4 are trying to take forcible
possession of the said properties, that Ponnusamy Thevar through his last
Will dated 21.11.1991, had categorically cancelled all the earlier
documents and that therefore, the suit in respect of the above properties

1s liable to be dismissed.

16. The defence of the eighth defendant is that the deceased
Ponnusamy Thevar during his lifetime, established a Mandagapadi at
Gowmariamman temple at Periyakulam to be performed in the month of

Ani every year, that the said Ponnusamy Thevar, in order to perpetuate
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the performance of Mandagapai, had executed a registered gift settlement
deed, dated 23.03.1958 and wherein he directed the charities detailed
therein should be performed from out of the income of the suit properties
in tems 28, 30 and 77, that after the death of Ponnusamy Thevar, the
eighth defendant has become the sole trustee cum Managing Trustee and
the eighth defendant has been in possession and enjoyment of the three
items of the properties mentioned above and that therefore, the first
plaintiff or any other person cannot claim any right in the above three
items of the properties and that therefore, the suit is liable to be

dismissed.

17. The defendants 2 and 3, by filing additional written statement,
have raised a stand that on 12.11.1991, when Ponnusamy Thevar
executed a registered Will, he was in normal health and sound state of
mind, that though the fourth defendant has been shown as nominee in
respect of the first item of the properties, the same has been bequeathed
to the defendants 2 and 3 and their brother Chinnadurai under his
registered Will dated 12.11.1991 and as such, the fourth defendant cannot
claim any right over the same, that the suit item 76 has been bequeathed

to the defendants 2 and 3 and their brother Chinnadurai under the Will
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dated 12.11.1991 and the claim of the fourth defendant that the same was
gifted to him orally, is false and untenable, that the fourth defendant has
been attempting to snatch away some of the properties of the defendants
2 and 3 which have been gifted away by Ponnusamy Thevar under the
said Will and that therefore, the claim of the fourth defendant in respect

of some properties is false and untenable in law.

18. The fourth defendant has raised additional defence that
Ponnusamy Thevar did not execute any Will during his lifetime and he
died intestate, that the said Ponnusamy Thevar was very aged, sick,
senile, almost deaf, had poor eye sight and had lost his mental capacity,
that he had been hospitalised for some days before 21.11.1991, that when
Ponnusamy Thevar was under treatment in Sumathi Hospital, Annanagar,
Madurai, his physical condition was very bad and he was not in a
position to comprehend the things that were going around him or to make
any Will, that the alleged Will dated 21.11.1991 is a created document
and it has been brought about with the collusion of obliging friends and

relatives of the other defendants.

https://iwww.mhc.tn.goy5iARlis




A.S.No0.925 of 2001

19. It 1s the further case of the fourth defendant that Ponnusamy
Thevar did not execute any Will on 12.11.1991 or any other date, that the
fourth defendant had filed a suit in O.S.No.276 of 1992 before the
Subordinate Court, Periyakulam against the third defendant and his
brother Chinnadurai in respect of the suit item 76 and the same is
pending and that the claim of the defendants 1 to 3 and 7 based upon the
alleged fabricated Wills dated 12.11.1991 and 21.11.1991 should be

rejected.

20. The first plaintiff has filed a reply statement stating that the
deceased Ponnusamy Thevar during his life time, was in sound disposing
state of mind, that he was bedridden only due to his old age and then
expired, that the fourth defendant has purposely filed the additional
statement only to grab some of the properties of Ponnusamy Thevar, that
all the properties left by Ponnusamy Thevar have to be partitioned
equally between the first plaintiff and the first defendant, that Ponnusamy
Thevar had never executed any Will dated 12.11.1991 and that the
defendants 2 and 3 have collusively created and fabricated a forged Will

with a fraudulent intention to take away those properties, without any
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right and that therefore, the suit is liable to be decreed as prayed for with

costs.

21. Upon considering the above pleadings, the learned trial Judge,
has framed the following issues and additional issues:

1. Whether the plaintiff is entitled to half share in the suit
properties?

2. Whether the plaintiff was in possession of “A” schedule
properties and the first defendant was in possession of “B” schedule
properties as per the terms of the Will dated 21.11.1991?

3. Whether the plaintiff and the first defendant were in joint
possession of “C” schedule properties?

4. Whether Kathiresan was appointed as trustee, as per the Will
dated 21.11.1991?

5. Whether the deceased Ponnusamy had executed the gift
settlement deed dated 23.03.1958?

6. Whether Neelamega Thevar was appointed as a trustee?

7. Whether Ponnusamy Thevar had appointed the seventh

defendant and Manoharan as trustees?
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8. Whether Ponnusamy Thevar had executed trust deed dated
07.01.1975?

9. Whether Ponnusamy Thevar had appointed the fourth defendant
as Managing Trustee?

10. To what other relief, the plaintiff is entitled to?
Additional issues:

1. Whether the Will dated 12.11.1991 is genuine and is valid?

2. Whether the said M.K.Ponnusamy Thevar was in sound state of
mind to execute a Will?

3. Whether the deposit of Will dated 21.11.1991 is true and valid?

4. Whether the defendants 2 to 4 are entitled to get the first item of
the deposited amount?

5. Whether the 52™ item of the suit property was in possession of
the defendants 2 and 3 or in possession of the fourth defendant?

6. Whether the oral gift alleged to have been made in favour of the
fourth defendant in respect of the items 3 and 70 of the suit properties is

true?

22. During trial, the plaintiffs have examined the sixth plaintiff

Manoharan as P.W.1 and adduced no documentary evidence. The first
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defendant has examined herself as D.W.1 and two other witnesses
Thiru.Lakshmanan and Tmt.Bashiya Kabir as D.W.2 and D.W.3
respectively and the fourth defendant has examined himself as D.W.4.
On the side of the defendants, 84 documents have been exhibited as
Exs.D.1 to D.84 and two witness documents as Exs.X.1 and X.2. The
learned trial Judge, upon considering the evidence both oral and
documentary and on hearing the arguments of both sides, has passed the
impugned judgment dated 08.03.2001, granting a preliminary decree,
allotting the suit items 2, 22 to 26, 33, 43 to 51 to the plaintiffs and items
1, 3, 13 to 21, 31, 32, 34 to 42, 52, 53, 55 to 63, 65 and 76 to the first
defendant and the fourth item of the properties to the plaintiffs and the
first defendant jointly. Aggrieved by the above judgment and decree, the

fourth defendant has preferred the present Appeal Suit.

23. The appellant, in his appeal, has raised the following grounds:

(@) The trial Court has travelled beyond the pleadings of the
plaintiftf and has taken into consideration the matters which are not
germane and has considered the issues which do not arise for
consideration in a suit for partition, that the only issue to be decided in

the above suit is as to whether the plaintift is entitled to a share in the suit
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properties as Class I heir of the dceased Ponnusamy Thevar, that the trial
Court has failed to consider that the legal representatives of the first
plaintiff cannot take a different stand that of the original plaintiff and
they are bound by the allegations and claim made in the plaint, that the
first defendant has claimed shares in the property on the basis of Ex.X.1-
Will alleged to have been executed by the deceased Ponnusamy Thevar,

but she has not made any counter claim.

(b) Since the first plaintiff has filed the suit for partition, it is not
competent for the trial Court to decide the rights of the sixth and seventh
defendants under Ex.X1-Will as against the appellant/fourth defendant
and that therefore, the finding of the trial Court with regard to the above
aspect is totally perverse and without jurisdiction. The learned trial Judge
erred in virtually passing a final decree on the basis of Ex.X.1-Will and
the same resulted in grave miscarriage of justice, as the trial Court has
decided about the rights to trusteeship and that too in a very perfunctory
manner. The learned trial Judge ought not to have framed the issues 4 to
9 and decided the same, as the plaintiff has not sought for any relief
against the appellant and that therefore, the findings rendered on those

issues is unwarranted and without jurisdiction. The properties which
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were long before given away to a Trust have been included and given
away to the beneficiaries under the Will and the above aspect would go
to show that the testator was not in a sound disposing state of mind and

he was incapable of making a Will of his properties.

(c) The learned trial Judge failed to see that the suit items 43 to 50
have already been endowed to “Poolanandeeswarar Karthigai Utsavam
Trust”, but those items have also been included in the “A” schedule of
the Will which was allegedly allotted to the plaintiff and that therefore,
the testator had no right or interest in those properties at the time of
executing the alleged Ex.X1-Will. The first defendant has failed to clear
the suspicious circumstances surrounding the execution of the Will and
there is absolutely no evidence to show that the testator did really know
and approve the contents of the Will in question before it could be
admitted for probate. The learned trial Judge erred in observing that
D.W.1 to D.W.3 have proved the Will and the fourth defendant has not
brought out anything in cross-examination to shake the credibility of the
said witnesses. The deceased Ponnusamy Thevar was admitted in the
hospital on 14.11.1991 and he is alleged to have executed Ex.X.1-Will in

the hospital on 21.11.1991 and that thereafter, he was discharged from
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the hospital and then had died on 06.12.1991. The parties alleging the
Will have failed to prove the mental capacity of the testator to dispose of
his properties. The first defendant herself has sent a telegram under Ex.B.
2 stating that her father did not have the necessary mental capacity to
execute any document. According to her, her father had executed Ex.X.1-
Will on 21.11.1991 and that the first defendant and the other
beneficiaries of the Will had taken active part in the execution of the Will
and the same causes a serious suspicion, but that was not satisfactorily

explained by the propounder of the Will.

(d) The learned trial Judge has failed to see that apart from the
interested oral evidence of PW.1 and D.W.1 to D.W.3, there i1s no other
evidence to prove the physical and mental condition of the testator and
that the first defendant had not taken any steps to produce the medical
records of the deceased Ponnusamy Thevar to prove his medical
condition and that the Doctor who had attended, has also not been
examined. The relationship between the first defendant and the deceased
Ponnusamy Thevar was not cordial at that point of time, as the
maintenance suit was filed by the husband of the first defendant on

behalf of his sister, who is the wife of the testator and that allotting more
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properties to the first defendant under Ex.X1-Will creates a serious doubt
about the genuineness of the Will itself. Neither the plaintiff nor the
seventh defendant are entitled to stake their claim in respect of the trust
properties and on the frame of the suit, no relief can be granted to the
seventh defendant against the appellnat, who is only a co-defendant. The
seventh defendant has not given any contra evidence to the evidence
given by the appellant that he is a trustee and that the right of revocation
of trusteeship could have been exercised only during the lifetime of the
testator and the same cannot be done by executing a Will, which comes

into operation only after the lifetime of the testator.

(e) The amount in the Bank deposit should be paid only to the
nominee and if the plaintiff or the first defendant claims the same, they
have to agitate the same by filing an independent suit and that the trial
Court has practically converted a suit for partition into a suit regarding

trusteeship and granted the reliefs which are outside the scope of the suit.

24. The points that arise for consideration are:
(1) Whether the trial Court erred in framing and deciding the

issues with regard to the trusteeship, which are beyond the scope of the
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suit filed for partition and that thereby exceeded the jurisdiction?

(2) Whether the trial Court erred in granting the preliminary decree
on the basis of Ex.X.1-Will alleged to have been executed by the
deceased Ponnusamy Thevar, despite showing that the first defendant and
the other beneficiaries have failed to prove that the testator was in a
sound state of mind and in a position to execute a document?

(3) Whether the preliminary decree dated 08.03.2001 passed by
the learned Subordinate Judge is liable to be set aside?

(4) Whether the Appeal Suit is to be allowed?

25. Originally, the first plaintiff alone has filed the suit against her
own sister — first defendant claiming partition of the properties belonging
to their father N.K.Ponnusamy Thevar alleging that he died intestate.
The first defendant has taken a defence that her father Ponnusamy Thevar
during his lifetime had executed his last Will on 21.11.1991 under Ex.X1
bequeathing his properties to his two daughters and also allotting some
properties to the trusts founded by him. To put it in short, the first
plaintiff has claimed half share in the suit properties by intestate

succession, whereas the first defendant has claimed some of the suit
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properties by testamentary succession. As already pointed out, the first
plaintiff alleging that their relatives — defendants 2 and 4 are claiming
some rights over her father's properties, impleaded them to have a
binding adjudication. No doubt, as already pointed out, pending suit, the
defendants 7 and 8 claiming to be trustees of the trusts founded by the
deceased Ponnusamy Thevar got themselves impleaded. After the death
of the sole plaintiff, her legal representatives got themselves as the

plaintiffs 2 to 7 and participated in the trial.

26. It is not in dispute that the deceased Ponnusamy Thevar, while
he was alive had founded three trusts viz., Varasithi Vinayagar Koil
Trust, Gowmariamman Koil Trust and Poolanandeeswarar Kodimaram
Trust. As already pointed out, the defendants 2 to 4, 7 and 8 are claiming
to be the trustees of the above said trusts and are claiming rights over
some of the suit properties, which were allegedly earmarked for the said
trusts. It is pertinent to note that though the plaintiffs have originally
claimed partition by alleging that Ponnusamy Thevar had died intestate,
after filing of the written statemen of the first defendant, the plaintiffs
have practically accepted the case of the first defendant and claimed

properties as per Ex.X1 — Will. It is also pertinent to mention that the
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fourth defendant is the main contesting defendant and apart from the first
defendant, the fourth defendant alone has produced evidence and that he

alone has challenged the judgment and decree passed in the above suit.

27. As rightly contended by the learned Counsel for the first
defendant, except the fourth defendant, the other defendants have
virtually accepted the judgment and decree of the trial Court. As already
pointed out, the fourth defendant has disputed the genuineness of the
Will under Ex.X1 and also the mental capability of the deceased

Ponnusamy Thevar to execute the Will at the relevant point of time.

28. Before entering into further discussion, let us refer the legal
proposition laid down by the Hon'ble Apex Court with reference to
proving of Will, as quoted in the decision of the Hon'ble Supreme Court
in M.R.Ramesh (Dead) by L.Rs Vs. K.M.Veeraje Urs (Dead) by L.Rs
and others reported in 2013(7) SCC 490, wherein it has been held as
follows:

“l. Stated generally, a will has to be proved like any other
document, the test to be applied being the usual test of the

satisfaction of the prudent mind in such matters. As in the ease of
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proof of other documents, so in the case of proof of wills, one
cannot insist on proof with mathematical certainty.

2. Since section 63 of the Succession Act requires a will to be
attested, it cannot be used as evidence until, as required by section
63 of the Evidence Act, one attesting witness at least has .been
called for the purpose of proving its execution, if there be an
attesting witness alive and subject to the process of the court and
capable of giving evidence.

3. Unlike other documents, the will speaks from the death of the
testator and therefore the maker of the will is never available for
deposing as to the circumstances in which the will came to be
executed. This aspect introduces an element of solemnity in the
decision of the question whether the document propounded is
proved to be the last will and testament of the testator. Normally,
the onus which lies on the propounder can be taken to be
discharged on proof of the essential facts which go into the
making of the will.

4. Cases in which the execution of the will is surrounded by
suspicious circumstances stand on a different footing. A shaky
signature, a feeble mind, an unfair and unjust disposition of
property, the propounder himself taking a leading part in the
making of the will under which he receives a substantial benefit
and such other circumstances raise suspicion about the execution
of the will. That suspicion cannot be removed by the mere
assertion of the propounder that the will bears the signature of the

testator or that the testator was in a sound and disposing state of




https://iwww.mhc.tn.gd¥8ARlis

A.S.No0.925 of 2001

mind and memory at the time when the will was made, or that
those like the wife and children of the testator who would normally
receive their due share in his estate were disinherited because the
testator might have had his own reasons for excluding them. The
presence of suspicious circumstances makes the initial onus
heavier and therefore, in cases where the circumstances attendant
upon the execution of the will excite the suspicion of the court, the
propounder must remove all legitimate suspicions before the
document can be accepted as the last will of the testator.

5. It is in connection with wills, the execution of which is
surrounded by suspicious circumstance that the test of satisfaction
of the judicial conscience has been evolved. That test emphasises
that in determining the question as to whether an instrument
produced before the court is the last will of the testator, the court
is called upon to decide a solemn question and by reason of
suspicious circumstances the court has to be satisfied fully that the
will has been validly executed by the testator.

6. If a caveator alleges fraud, undue influence, coercion etc. in
regard to the execution of the will, such pleas have to be proved by
him, but even in the absence of such pleas, the very circumstances
surrounding the execution' of the will may raise a doubt as to
whether the testator was acting of his own free will. And then it is
a part of the initial onus of the propounder to remove all

)

reasonable doubts in the matter.’
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29. Generally, a Will has to be proved in terms of Section 63 of the
Indian Succession Act r/w Section 68 of the Indian Evidence Act. Any
person who claims any benefit under the Will, has to prove and the onus
is on the propounder of the Will to satisfy the conscience of the Court
that it is the last Will of a free and capable testator and that he has to

remove the suspicious circumstances surrounding the Will.

30. In the present case, the original Will alleged to be executed by
the deceased Ponnusamy Thevar is produced and exhibited as Ex.X.1.
The first defendant who initially propounds the Will, has examined D.W.
2 — Lakshmanan, one of the attestors of the Will and D.W.3 — Tmt.Bashia
Kabir, scribe-cum-attestor of the Will. According to them, in Ex.X1 Will,
the testator has bequeathed his properties to his two daughters — the first
plaintiff and the first defendant and earmarked some properties for the
trusts founded by him. Admittedly, the first plaintiff and the first
defendant are the only daughters of the deceased Ponnusamy Thevar and
though he married one Dhanalakshmiammal, he had no issues through

his second wife.

31. Admittedly, the fourth defendant is the son of one
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N.K.Sankarapandia Thevar, who is none other than the own brother of
N.K.Ponnusamy Thevar. Admittedly, the fourth defendant is not a legal
heir of the deceased Ponnusamy Thevar. Though the fourth defendant
has taken a stand that he was fostered as a son by Ponnusamy Thevar, he
has miserably failed to prove the same. In cross-examination, the fourth
defendant as D.W.4 would say
Letetienenr  osesr  omgdfl  Lmelsha  eueNiTHGHl  eUbSTT.  [HI6o
QUGNTLIL| LD&H6I  6IadIml  OFTeLeNd  GlBmeiTeNallsLensy.  FMBT]
emLIWIEN  6T6dIml  GFTeLeVENELEMEY.  DILNDTE  LiGHSH TS 6T
OFTeLeVANEVEMEY. DBemed &I GoevTd  QUeTHEHI Qb HHTEV
uThHHWD  CesmemiLT(BasBmeir.  Heollill L QFTHHIHHM6N
QUTBISHHMT DB AL DHHBIOTEH DG HTL_IQUISHTE0
SbdH CFTHHIGHEHHE LUTHHUWID OBTentLTHaIGmer. DibdH
UTHSHUWHNSH LoHbenei ol FBhHH 2 M) SmbHHTED [HTei
uUTHHWID CsmewrThBCmen eteiim ML 6T erOGL L GlLoswing 60
GFmevsvaleLEMEL.  LDHEmeN el FIBhH 2 M6 6T

FLLHHL R60emev. HenL (penpulsy 2 _eitengl.L]

32. Considering the above, it is clearly evident from his

admissions that he was treated neither as an adopted son nor as a foster
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son by the deceased Ponnusamy Thevar. D.W.4 would admit that apart
from the trusts properties, Ponusamy Thevar had not executed any
document in his favour in respect of the properties of Ponnusamy Thevar.
If that be so, this Court is at loss to understand, as to, on what basis he is
claiming the suit properties. As rightly contended by the learned Counsel
for the first defendant, even assuming that Ponnusamy Thevar had died
intestate or that Will was not held to be not proved, the fourth defendant
is not a legal heir or successor to the estate of Ponnusamy Thevar by

operation of of any law.

33. No doubt, as already pointed out, the fourth defendant has
made his claim as a trustee appointed by the deceased Ponnusamy Thevar
in respect of the trust founded by him and the same can be gone into at a
later point of time. Except the claim on the basis of the trustee, as rightly
contended by the learned Counsel for the first defendant, the fourth
defendant has no locus standi to challenge the Will, nor the arrangements

made by the deceased in respect of his properties.

34. 1t 1s the specific case of the first defendant that her father was

admitted in Sumathi Hospital, Madurai on 14.11.1991, that after recovery
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to some extent, he directed the first defendant's daughter to bring D.W.3 -
Tmt.Bashia Kabir for executing a Will, that as per the directions of
Ponnusamy Thevar, the Will was prepared and the same was executed on
21.11.1991, in the presence of D.W.2 — Lakshmanan, Pandi and Sakthi
Mohan and that as per the directions of Ponnusamy Thevar, the District
Registrar was called for and the Will was deposited with the District
Regisrar. The first defendant in her evidence would depose about the
execution of the Will elaborately, as she was very much present at that
time. No doubt, as rightly contended by the learned Counsel for the
appellant, the participation of the propounder or the other beneficiaries in
the execution of the Will is a suspicious circumstances surrounding the
Will. But the mere participation of the propounder or the beneficiaries,
by itself, in the absence of any other strong grounds / reasons to suspect,
cannot be considered as a suspicious circumstances sufficient enough to

discard the Will.

35. As rightly pointed out by the learned Counsel for the first
defendant, D.W.2 and D.W.3 would depose about the execution of
Ex.X-1 Will in tune with the version of the first defendant. At this

juncture, it is necessary to refer the evidence of D.W.3, who drafted and

https://iwww.mhc.tn.gdy A Rlis




A.S.No0.925 of 2001
prepared the Will and also subscribed her signature as scribe and attestor,
which is extracted hereunder:

[117.11.9160 eupHBMIEHT 6le0IHI  HEWILT — FTIHT. DieUTSH
STHHT 2 uled 61105 Couemi(Bld 6TAILIHTEL [HTHRIGET  QUbHFH
(0SS CBTHHGWLY eleen b GsLLmr. wmibreT 18.11.91
SOIB &G BTFEH G2 _mrpsH@E HTeT OFaT6mei. LOTEN6D
&GoTT 4 wewldb@ OFaiCmer. 14.11.91 et GQUTETENIFFTLO
Cpauemy &g  IHBHHIUDmeTUled 2 6T  Grmwmeilwirs
SIDIDH HHHLUSHTH  FTHHT 6eT6ienl 1D FnmulHHSHT6N.  [HT6oT
QureeIFFmol BHeuemy 18.11.91 jetim UTTHBHE. DIy
LOEHIEN6Y  HEIIBTH  SQHBHEH.  61606N6NT  QUTLDIOT  6T6dI Ml
GUuALLmr. ey  mHHEB  eTedim  GHLLMT.  6TaiTEN6
EhTUSIOHBHBHT 6@l Gl CLedr. [ LABLT  FIDFTTID
o 6iiem6dl 1OBHEH (LPIQULDT 616 GHLLTT. 615HIHE 616016060
GULIL 1eiTH6ll HTHSHT 6l CHLBL6ll. DSBS e 2 _ulev
61105  GeuswiGd  eTI@I  OQFTeiIeNITT.  DIHBG 61PN
CaThdHs wujor  eeim  GsLLmit. mrer  Ffl  eTedrGment.
o2 ufled 611ps»  Geuewiguigdl — FOUBSLOTES  SNleUTHIBN6I
o MmEB6MLID 2 6iTenpT el CHl GLeil. B [HTMET QIHHTED
SbdH NeUIBIGMeT HHBGM6i 61601 FnmleumiT. Hendl Guiyedr
wCBemadyemen Sl (B omfled LICymalled o eitem  DEHF6I
oUWl 61hHFHI UFF OFTEI6ITT. LOBIBT6T  LDTED6V  &LDMIT
430 wenlld@ MG OFeGmer. BT6 611065 UIOLIILSBE
(et etedIelL D @b H Cuiiueny eutmidl  LlsiTenemuimit il
Cum (s OC&srThHHTT. B» Abd &flewws GumL ol LTul

SiHenme0  Brer  CuThHEHBmeir  eteiim  GFmeLed  GUILILIEDY
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el LD  OBTHHHMT. 2 b  SOIDIHLID  DTSHLD
O flujor  eteity  CaL L. Oeflwngd et  CFmeirGeorent.
DIHNMEL  6IGT6L_LOHHFH DibH Culieny eurmiadsl  LyGagmiig)
BMTHHemdH THD 6l6eiiml  CUTL (BHd CBETBSHBHTT.  (P&H6VIeD
Feusmdl Guemwy GuT(hd O&Hmeiend GFmeitenmt. Flev FiTGe
BOUTHET CFTe0e0 QRemeumsell  Fleudsmidd@ CFrCousmiiguig
ol OFmeitenimi. LIB@& [HIed  Fousmll o MG L6
161 DMHBG UL CLTOIDL 195HT CFTHH 6MHELD  6I63IMI
OFmeiiCeneir. oUFTLILLTCH oubom  OFTELHICWeENT  6T6IIMI
Oareenmt. el &&bHT eletiml GuTLEF GFTeved dlev &iT6eu
BLOUITEHET  QFTeiIenmT. @Remer HHHHT DML bEH OHmeiten
Gouenitigul CFTHHIHBH6N 6160 Q& medT6arTiT. &l60
usAThIGBeler  CQrTHhed BhELBMET  OBETHHH P60
seiLeuTml  QFTHH  eleuJmissl  e1pHld  Osmeitend
OFmeitenmT. SiHedt LledT 2 1grerdl. Q@ HUUSTHOD  AHBE
feo g6 BOLTHEHID OFTENTT. RHME (P  HT6I
TIPS 2 uled &FTFeD 19T  USHSHTHIGENTUID  EN&H 60
(ApsulD JHH QFUISCme 6163 UTFHSHMSUID 2 uilelled B
61105 GouawiGd 6160ImI  Fnplevrmit.  Llsewermwinit &l Gumpid
Cumgl, speumLD, wIHD Gur@ld GurHIDd DNHBEG
mBOHD  HHRISUWFH. UMHBWTEL 5, 6  LHBMHIGH6IT6E0
MBS Guim (LPIQUJLOT 6T Gl L Cumg)
mBOWpHH CuTlLTed SGHWTFILBLD 6TIBID  DIFHETEV
b6l Cremas emeusHH BHCmeT eTeIm  DHHTCB  FnnlevTT.
SINNBHIOTS QUTFHHIBHMET HewI[H 2 UTen60 61(DSHEIT 616N
CaxlL GBurgl SelauTsFsmIGmeNn  Hewibld B 2 ulleded

RSB  etelim  GFTeIeITT. [BT6  LOWIBTET  IHUHTHD
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Oamevedlall B  Gumuiell GLeir. pmeubuiT 200  CxHd  [HI6
&g Birdm G2 _mrupdH@ wTmev &LOMT 4  1ewll  ienallsd
CFei@meir. Bmer eTWHUWIBHHS prTi’ 2 uflewev  SjeuflL b
LgdhdHl STetilugsBaTes  iBHdH OFeiBmeir. ibbH 19T’
o uilelGeu@ui Sl FamBlwig Gumsv
m&BBHHHHITH  SMULSHTL wdh Crend  meudhdH Gment  sT6im)
angasHmsd  Caidbam  eTwHWImbBCHeT.  oibdH  grmil
o ullewev eleiiemen  LIgHG I  Hmewillldbsd  OFTeredrTT.  [HT6ei
LgHeH  STenillHCHei.  SeuT a6l O(BhEH 2 ullenev
QITRIS HTOID LIHSHI UTTHSTT. LIBE wWwHiemruled 2 eitern
QarHemad CuTmIHSH WL Igevild LB  Fleusmidl  oBmID
&HhHTBG C&FMbad uUTHHWILGDUY HelwnTd CFTHSH
aleugld  61pHF Oameiemit. Qe Haly Couml ehsd  oldp
SHBHHUPD  GFuiwelevensy. DT  CFmeierg  Gumed

LOTBBRIGMeT FUIH, AFe0 2 uled swrlebss OFmeermit[]

36. D.W.3 would depose elaborately about her meeting with the
deceased Ponnusamy Thevar, instructions given by him and the drafting
of the Will. As rightly contended by the learned Counsel for the first
defendant, though D.W.3 was cross-examined at length, the above
evidence was not at all shaken and nothing was elicited in their favour.
Moreover, D.W.3 is an Advocate by profession and her husband was
working as Dean of Madurai Medical College Hospital, at that time.
D.W.3 would say that she was a Member in Madurai Taluk Anti-Dowry
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Prohibition Cell, Vice President of Madurai branch Red Cross Society,
life member of Nehru Yuva kendra, Legal Adviser for Madurai Land
Development Bank and Vice President of Tamil Nadu State Women

Congress at that time.

37. D.W.2 — Lakshmanan was an Engineer, working in the Tamil
Nadu Electricity Board at the relevant point of time and he would say
that when he visited Ponnusamy Thevar on 21.11.1991 in Sumathi
Hospital, he was requested by the deceased Ponnusamy Thevar to stay
some more time for subscribing the signature as an attesting witness to
the Will to be executed by him. It is necessary to extract the evidence

of D.W.2, which is as follows:

21.11.2019 =54  SToeulsh  LoHHHIA0MNEEH  GFHIM  UTH,  LIT6dly,
SBLL.SITT.  6I60I>&.0UTHIMIFFTLY &, SFHLST, ~aum ok  BUT. DG
Cphamm.  (Peteonmed  DeuT  GuwT UG GHFE S0 et GuwIT
L s T.a&hsP10mssr, subhsmayd ChmhamT. F¥% ~Brbd ~uds Gt 16| Hreir
DI BH S DS GF 66D ~GU6001 (51D 6T 601 GFIT60T° 60T601. ABHDG
oT60I > &.CUITEIIFIFTLY  ~HauT  FHm  GUTMI  oTedimId L TH@&H6Losdigsd  FmL o
BECUINSHSHI “UTL. ~eudiBD  6I60ImI  GFTedleITT. Dsual’®Hd [BITedl  GFT6i60Ia| L6031
JBmedt &2 8uPam 5o g601. DFFOWD  SbLod.sITT DN UIT H6m6N S EOINEE

LTB&SH0O0enL . CHTHHBF  GameitentiT. &Hmod.siIfT L TSEHowaimL  GhTHdHs
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cumgl,  SBuE.sTor  UessEF  GIFmebe 6T60I° H.GUITHTIFFTLH LI SBF
GamedteonTir. et U SHE  sTomPEHs  CuTIaFFTY S D CHETHHSTT.
CUITETEIFFTLY =&Hau®md U dHSHIll UTTHESTT. Hnwd.sifT DsaTsafd TLmby ~u®
cHU M. TLmrumL. GHTHHSHa|L_ 601 6T601> &.CUITGHEMIFFTLE > HaT  60F Feb
MAUSHBITT.  6I60I°&., SWOMT 5, 6 UBBID  6I601>5.GUTOTFITLL >HaT DHE JFendb
meUSHBITIT. 660> &.CUITEHIIFFTLY  ~HalT  OFTOS  MUBGD “UTH  [HT6ol
LT & Heol. LITeodiLy., & Lo&. ST, L THL_T.5 545> 10T 601 <D & WITIT
6T60I> &.CUITEIIFITLY  ~HalT & TS  sUBGID “UTH  UTTHSTTHA.  Fedd
sweUShBa|L_601 61601 &.CUITEsIFFTLE ~HeuT  oleiiedlL(D L TH&GOL0imL  OHTHHIH!
p&sefed FTLE mBCUIPSFH “UTLF Gamedreontit. orbl. 1 60 5 uUbbSHHed o siren
cJend 6> H.CUITEIIFFTIE ~Heuflsdl TS STl N6  (PBHEDTUHTH
gTd  osoumiiud ~urL Ul p®hSGHD  oBCUIPHFH  ST6MIdL_ I sDBEULDSHFHI
BITel. &1 2 g ST S s pShH ~url G iug Umaiily »&CuHSHI STeol.
3augl ST Surs ~urlieiug LasL T FESPmssr &l AHeb  HemL_duied
Ssurfasasamd, FTESulD  orsdiml  mBCUIRSHSH  CFUSBIug  &Hmod ST el
oIBl. 1 6b 6I60I>H.CUTEIFITLOS “HaUT ~JFed cDUSHBHMSH BT  LITITE &0l
UmediLe, FHELOTH60I, &HbLod ST dBCUIPHSH >UTL L 60d (BT LTS &H60l. [HIT6dT
BEUIPHH UM L 60dh,  6I60I°&.CUTEIMIFITLE ST, Uiy, L THL T.35ds

~omHs0l, H®md.SITT  DpEPwmT urThHeTiTEdr. umoiiey  omBCUIRSH UL L 05

=0

IBITedl UM Heol.  GUITEIFSFTLE ~HauT  UMTHSTT. Hedl  UMTEH SHeor. L mhL
FHEP L0 B601, HBHoS.SITT DpBCuTT uUTTES STD. LTS T.855° 0TS0 mBCUIHSHHI

CIF1BHemeH  BIedl  UTTH &G0 6I60I>&.CUTHIFITLY  ~GauT  UTT&HSTT. LTy
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uridhsmr. SpwSesfit  urissrr. Howd.sfT oscupss  GFlHms
6T60I > &.CUITEIIFIFTLY  =HeuT  UTTHSTT.  BT6dl  UMTTEH &H60l.  UMadilg  UTTHEBITT.
L TBL_T.& 545 Lo &H601 uritdsmir.  Spnd. s BECUIPSS  ~CUTLL_ayL_6dr
curetsFFTY ~&Hafi b Haufleb  smaubg  Feb  maubgH &b ST DDLomei

o1 601> &.GUITETTEI FSTLD ~&aP_(b eiuedL_&anir.

38. D.W.3 also would reiterate the above aspects in her evidence
and with respect to handing over the document to the District Registrar,
D.W.3 would say that

“‘Ueit  mIeit 2 _ulemev UFHe) GFUIGH  IL6OTOT  6I6MI

Cxl BLell. HB@&H ST  uFHey OFuiws  Geuewrmibd

QLurdl QFuiw Geuewi(Bd elediml OFTT6NTT. AHBESTW

gmBuUThEemen HIedn OFuIgkH lBasCmer 6aiml dnpsl el B

Brel e B&HF OF6am e GLet.l] .

22.11.91 oeiml &Memev  &KIOMT 8.34 1oewil  jealled &L

HHHINUDMeNHEG OFeim ol GL6r.  6T6ienIL_ 601  6I63IGI

GTEVSHT  UHSHTT. &KOTT 9  ewll  jenailed &L

LO[HSHHIOUDENENHE OTOIL L LHQUTONHLD HQUHL 6T DiNTSH

SIBVIAIVSH FUubFH S EMHLD QU[HFH 60T GUTLOBTHeDILD

QBB HHSTT. GUTeTeIFFTIO BHauT omeul L LgleumerflLb,

BTl MUSHBHHHDH HUM] OBTHHH DbH Heufled HTei
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aqpsw 2 ufed SOUUSHTE SmBleTT. Dend LTell L
ugleurenfild  urgisTiy  QLiurdl GFuwiw  Geuswr(BLd
oleiml  QFTeieumT. DHME I L UHeuTenT  DbH
o enpuienr Gwed 2 ufled @HULSBHTR  UTFHMIGHEN6I
61105 O\FTEOT6ITIT. 6185610.618610.60 SN geuiflev
SeualGLomer  elemblend  eTIRSLILIL BeTengl.  SisuaisHLd
TSI L lleMIDLIEN &5 G &HID QuUTEsTEmIF FTLO
Cxpauflett QL FHiewd GUmHaITeL Crendsnul MUSHBHTT. Db
allembLenaulGeo@ul 7 THG FeL&H 61T
mIGHBLILL BeiTenend GBI IQHmBEBH. DbdH THG
Folled  eTelilell  HLWID 2 6lTeNH el S GBI (H
wrell L udHeuten@y SibsH 2 emmulled 61(pd endEWMLILILD
Qeuwigmmi. T L  ugeurent  GuriL  ensGWMILILD
618610.618610.160 2 _6iTen  Houfled (peiT LIGHulled 2 _eiTengl.
maIlIIB OFuleuSHMHTeT &L Lewild CUBBIS OCEBTERIL HBE
CFHHWLBHBHD  pHTeuTsd  QumereiFamsl  CxHeurfler
Cremdemwl Qg b Qumaiysy  Crendsmnul  LOTEUL L
ugSleurent b H Foufled OUBBISHOBTERILT. DIFFLOUISHSI60
RQaut  Hredr  QureienIFFT  CHeuT  eteiiml  HlepLldb®
gMOBTHDID, U.SIMOFFHATID FTLH  HOWDSHSHI
CQFUISHIT. Db &GeUHJ T L LUHSUTENT  DieUHL 60T
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Osmewih  UbH MBS UHCaI 19e0 LFHey OFUIH DT
HAMIL 6 6IHHHIF OCFeiml ol Lmr. obsp seufled 3/ 91

6T60I BHID MHMBE T L ugeutent QsmBaHsmi.L]

39. As already pointed out, the above evidence of D.W.1 to D.W.3
with regard to the Will, are cogent and their credibility was not shaken
during their cross-examination. Nothing has been brought in the cross-
examination to create doubt any suspicion as to the truthfulness of the
testimony of the said witnesses. It is admitted by all the parties that the
deceased Ponnusamy Thevar is a pious and God fearing person and a
great philanthropist. Since he was having only two daughters, he had
bequeathed some of his properties to his daughters and at the same time,
he had also made arrangements for continuation of the trusts which were
founded by him in the said Will itself. Though the fourth defendant has
taken a stand that the deceased Ponnusamy Thevar was not mentally
alright and he was not in a position to execute the document, he has not
produced any iota of evidence to substantiate the same. But on the other
hand, D.W.1 to D.W.3 in their evidence would say categorically that
Ponnusamy Thevar was alright mentally and physically and as per his

instructions, the Will was prepared and executed. As rightly pointed by

https://iwww.mhc.tn.gej(yiARlis




A.S.No0.925 of 2001
the learned Counsel for the first defendant, except the interested
testimony of the fourth defendant, he has neither examined any other
witness, nor produced any materials to prove the charges. Moreover, the
fourth defendant has not shown any suspicious circumstances
surrounding the Will. Considering the above, the findings of the trial

Court with regard to the Will cannot be found fault with.

40. Now turning to the claim of the fourth defendant as trustee, it
is not in dispute that Ponnusamy Thevar had originally executed a trust
settlement deed dated 24.03.1958 under Ex.B.37, appointing one
Palanichamy — his brother's son as the Managing Trustee of the Varasithi
Vinayagar Temple trust and appointing himself as an additional trustee.
It is also not in dispute that subsequently, Ponnusamy Thevar had
executed a supplementary trust deed dated 07.01.1975, under Ex.B.41
and wherein he had removed the said Palanichamy from the management
and appointed the fourth defendant, who is the son of another brother as
the Managing Trustee. As rightly contended by the learned Counsel for
the first defendant, Ex.B.41 is not a fresh trust deed or settlement deed,
but it is only a supplementary deed to Ex.B.37. It is pertinent to note that

in Ex.B.41, it has been specifically mentioned that the fourth defendant
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shall conduct the trust in terms of the trust deed ie., as per Ex.B.37.

41. It 1s the specific case of the plaintiffs and the defendants 1 and
7 that Ponnusamy Thevar by removing the fourth defendant as Managing
Trustee, had appointed the seventh defendant who is the husband of his
granddaughter, as the Managing Trustee and sixth defendant — his
grandson, as another trustee and directed them to manage the trust and

the properties shown in “D” schedule.

42. The main contention of the appellant/fourth defendant is that
after appointing the fourth defendant as the Managing Trustee under
Ex.B.41 and in terms of Ex.B.37, revocation of trusteeship could have
been done only during the lifetime of the testator and the same cannot be
done by executing Ex.X1 - Will, which will come into effect only after

the lifetime of the testator.

43. As already pointed out, Ponnusamy Thevar had reserved his
right to change the Managing Truste in the original trust settlement deed
under Ex.B.37 and after finding that the fourth defendant has not

properly taken care of the trusts, while executing the Will, he had
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appointed the seventh defendant and the sixth plaintiff as trustees to take
care of the trusts. Moreover, in Ex.X.1- Will, the testator has specifically
stated that the seventh defendant and the sixth plaintiff are directed to
take care of the trusts, after his lifetime and moreover, it has also been
mentioned that he is cancelling the Will and the documents relating to the
trust management executed by him earlier. Considering the above, the
objections of the fourth defendant which is devoid of substance, is liable

to be rejected.

44. Now coming to the next contention of the appellant/fourth
defendant that the trial Court has exceeded its jurisdiction by enlarging
the scope of the suit and granted the reliefs which were not claimed over
by the plaintiff or by the defendants. It is the specific contention of the
appellant that the trial Court should not have framed the issues relating to
the trusteeship and committed a grave error in deciding the above issues

which are totally beyond the scope of the suit.

45. It 1s pertitnent to note that the fourth defendant alone has filed
an elaborate written statement running to 27 paragraphs. Moreover, as

rightly contended by the learned Counsel for the first defendant, the
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fourth defendant alone has raised pleadings with regard to the formation
of trusts, earmarking of properties, appointment of managing trustees and

other trustees.

46. Considering the above pleadings of the parties and more
importantly, the lengthy written statement of the fourth defendant raising
trusteeship aspects, the trial Court, after framing 10 issues originally, has
framed 6 additional issues covering all the aspects. During trial, the
fourth defendant has examined himself as D.W.4 and exhibited 63
documents as Exs.B.19 to B.84 on his side. As rightly contended by the
learned Counsel for the first defendant, the fourth defendant, by raising
pleadings with respect to the trusteeship, has invited the trial Court to
frame the necessary issues and by adducing evidence, has invited the
jurisdiction of the trial Court to decide the above issues. When the first
plaintiff and the first defendant have claimed partition of the properties
belonging to their father, the trusteeship tussle was raised by the fourth
defendant and more particularly, the trusteeship dispute between the
fourth defendant on one side and the seventh defendant and the sixth
plaintiff on the other side. The fourth defendant has adduced more

documentary evidence allegedly to prove that he is a trustee and thereby
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invited the trial Court to discuss the same and to arrive at a decision.

relied

47. The learned Counsel for the appellant/fourth defendant has

on the following decisions and argued that the trial Court has no

power or jurisdiction to go beyond the scope of the suit:

and others reported in AIR 2016 SC 3889, wherein the Hon'ble Apex

Court

https://iwww.mhc.tn.gey5jARlis

(1)  Vimal Kishor Shah and others Vs. Jayesh Dinesh Shah

has held as follows:

58) When we examine the Scheme of the Trust Act in
the light of the principle laid down in condition No. 2, we find
no difficulty in concluding that though the Trust Act do not
provide any express bar in relation to applicability of other
Acts for deciding the disputes arising under the Trust Act yet,
in our considered view, there exists an implied bar of
exclusion of applicability of the Arbitration Act for deciding
the disputes relating to Trust, trustees and beneficiaries
through private arbitration. In other words, when the Trust
Act exhaustively deals with the Trust, Trustees and
beneficiaries and provides for adequate and sufficient
remedies to all aggrieved persons by giving them a right to
approach the Civil Court of principal original jurisdiction for

redressal of their disputes arising out of Trust Deed and the
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Trust Act then, in our opinion, any such dispute pertaining to
affairs of the Trust including the dispute inter se Trustee and
beneficiary in relation to their right, duties, obligations,
removal etc. can not decided by the arbitrator by taking
recourse to the provisions of the Act. Such disputes have to be

decided by the Civil Court as specified under the Trust Act.”

(1)  Gulabrao Balwantrao Shinde and others Vs. Chhabubal
Balwantrao Shinde and others reported in AIR 2003 SC 160, wherein
the Hon'ble Apex Court has held as follows:

“Civil PC. (5 of 1908), 0.6, R.1 and O.7, R.7 — pleadings
— Court cannot make out a new case not pleaded — Suit for
partition — Plaintiff claiming only half share in property —

cannot be declared owners of entire property.”

(i11) Hari Sahu alias Harihar Sahu Vs. Smt.Janha Sahu and

Others reported in AIR 1996 ORISSA 99, wherein it has been held as

follows:

“Civil P.C. (5 of 1908), O.14, Ru.1 — Unnecessary issue — Suit
for partition — Framing of issue regarding adoption of
defendant and adjudication thereof by trial court — Not
necessary for deciding the matter — Finding of court in regard

»

to such issue, set aside.
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(iv) Marikannu Vs. Alagammal (died) and others reported in
2019-5-L.W. 170, wherein this Court has held as follows:

“Petitioner wants the Court below to decide the inter-se
title over the property as between the defendants and herself.
This goes beyond the scope of the suit for specific
performance. The judgment of the Hon'ble Supreme Court that
has been cited by the learned Counsel for the petitioner will

b

not have no application to the facts of the present case.’

48.The above decisions cannot be made applicable to the case on
hand. As rightly contended by the learned Counsel for the first
defendant, since the suit was decided against him, he cannot now turn
around and say that the trial Court has exceeded its jurisdiction and
decided the issues beyond the scope of the suit. No doubt, the fourth
defendant has raised objections at the time of arguments that the trial
Court ought not to have framed those issues, as the same are beyond the
scope of the suit. But the learned trial Judge, by observing that the issues
came to be framed only on the basis of the pleadings filed by both sides,

rejected the objections raised by the fourth defendant. Considering the
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above, this Court is of the clear view that the fourth defendant is clearly

estopped from raising such objections.

49. It is not the case of the fourth defendant that he had raised
objections for framing those issues at that time itself or that he has taken
any steps to delete or recast the issues already framed. Moreover, the
fourth defendant has not offered any reason or explanation for adducing
such huge documentary evidence allegedly to prove that he is a trustee in

control of the trust and the property earmarked for the trust.

50. The learned Counsel for the appellant/fourth defendant would
contend that the properties already earmarked for the trusts cannot be
partitioned, as the testator himself has no right or power to deal with the

same.

51. PW.1 and D.W.1 in their evidence would admit that some
properties were earmarked for the trusts founded by the deceased
Ponnusamy Thevar. P.W.1 would say that items 55 to 62 were allotted to
the “Poolanandeeswarar Karthigai Urchavam Trust”, that Ponnusamy

Thevar had been using the said properties for the said Trust till his death,
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that he had founded Gowmariamman Koil Mandagapai Trust on
23.05.1958 by giving four items of properties which includes a rice mill,
that he had earmarked six items of properties to the Varasithi Vinayagar
Temple Trust and that even in the year 1958, he had given items 12, 27,
54,71, 72, 74 and 75 to the Varasithi Vinayagar Temple trust. D.W.1 in
her evidence would admit that her father had allotted items 28, 30 and 77

to Gowmariamman Koil Trust.

52. As rightly pointed out by the learned Counsel for the first
defendant, Ponnusamy Thevar had allotted those items of properties to
the trusts in “D” schedule of Ex.X1-Will. Though the plaintiff has
included 77 items of properties as suit properties, now as per Ex.X.1-
Will, the trial Court has passed the preliminary decree allotting items 2,
22 to 26, 33, 43 to 51 to the plaintiffs and items 1, 3, 13 to 21, 31, 32, 34
to 42, 52, 53, 55 to 63, 65 and 76 to the first defendant and item 4 to the

plaintiffs and the first defendant.

53. It is pertinent to mention that the trial Court has specifically
observed that the properties shown in the “D” schedule and particularly,

the properties not shown in schedule A, B. C are the trust properties and
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as such, the plaintiffs and the first defendant cannot claim partition in
respect of those properties and that the seventh defendant and the sixth
plaintiff are the trustees as per Ex.X.1-Will and on that basis, granted
preliminary decree. As rightly pointed out by the learned Counsel for the
first defendant, though the fourth defendant has claimed ownership over
rice mill alleging that it was gifted to him orally by Ponnusamy Thevar,
he has not produced any iota of evidence to substantiate the same. As
rightly observed by the trial Judge, the gift of immovable property having

value of more than Rs.100/- cannot be made orally.

54. Considering the above, the granting of preliminary decree as
per Ex.X.1-Will cannot be found fault with and this Court is in entire
agreement with the findings recorded by the trial Court. Consequently,
this Court concludes that the Appeal Suit is absolutely devoid of merits
and the same is liable to be dismissed. Considering the other facts and
circumstances of the case and the relationship between the parties, this
Court further decides that the parties are to be directed to bear their own

Ccosts.
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55. In the result, the Appeal Suit is dismissed. The parties are
directed to bear their own costs. Consequently, the connected
Miscellaneous Petitions is closed.
02.06 .2023
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