S.A(MD)No.665 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

RESERVED ON 15.12.2023
PRONOUNCED ON 22.12.2023

CORAM

THE HONOURABLE MR.JUSTICE G.CHANDRASEKHARAN

S.A(MD)No.665 of 2023
and
C.M.P(MD)No0.15794 of 2023

Arulmigu Soundararaja Perumal Thadicombu

Chitra Pournami Mandakapadi and its Public
Choultry, Dindigul Taluk, Dindigul, Dindigul District.
(S.V.Balchamy Chettiar Charitable Choultry),
Represented by its present Manager,

S.P.Ramamoorthy ... Appellant/Respondent/ 1% defendant

vS.

1.Arulmigu Soundaraja Perumal Thirukaoil,
Thadicombu, Dindigul Taluk, Dindigul District,
represented by its Executive Officer,
(Through the ultimate beneficiary of Arulmigu
Soundaraja Perumal Thirukoil Chitra Pournami
Mandakapadi and Balsamy, Chettiar Choultry)

... 1®* Respondent/ 1% Respondent/ Plaintiff

2.The Sub-Registrar No.2,
Dindigul Taluk Office,
Dindigul Town.

3.The District Registrar,
Scheme Road, Dindigul Town,
Presently having office next to
Superintendent of Police Bungalow,
Round Road, Dindigul.

... Respondents 2 & 3/Respondents 2 & 3/
2 & 3 Defendants
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S.A(MD)No.665 of 2023

PRAYER:- Second Appeal filed under Section 100 of Civil Procedure Code,
against the judgment and decree, dated 29.06.2010 in A.S.No.224 of 2005
on the file of the Additional Sub-Judge, Dindigul, confirming the judgment
and decree, dated 23.06.2005 in O.S.No.769 of 2004 on the file of the
I Additional District Munsif Court, Dindigul.

For Appellant :Mr.A.Sathasivam

For R-1 :Mr.J.Barathan for
Mr.P.Athimoolapandian

JUDGMENT

Challenge is made to the concurrent judgments in A.S.No.224 of
2005 on the file of the Additional Sub-Judge, Dindigul, dated 29.06.2010,
confirming the judgment and decree, dated 23.06.2005 in
0.S.No.769 of 2004 on the file of the I Additional District Munsif Court,

Dindigul.

2. The first respondent/plaintiff filed a suit in O.S.No.769 of
2004 for the relief of permanent injunction that the first respondent
should be restrained from selling and encumbering the suit properties
belong to the plaintiff temple; that the second and third defendants should
be restrained from registering any deed intending to encumber the suit

properties; and for costs.
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3. The case of the plaintiff/first respondent in brief is that the

suit properties belonged to (1)Sa.Ve.Palsamy Chettiar,
(2) Sa.Ve.Krishnasamy Chettiar, (3) Sa.ve.Padmanathan Chettiar (4)
Sa.Ve.Umapathy Chettiar, who are the sons of one Saaranga
Venkatachalam Chettiar. They have executed a settlement deed(trust
deed) on 21°%" January, 1905, for the purpose of performing the religious
obligations during Chitra Pournami Mandakapadi of the plaintiff temple.
The suit properties were dedicated for the purpose of performing religious
obligations. The object of the trust is to perform the religious obligations
during Chitra Pournami festival at plaintiff temple by using the revenue
from the properties dedicated to the trust. The trust is to be maintained
by the male heirs. They are entitled for temple honours. In their absence,
the female heirs and then, the properties to vest with the plaintiff temple.
There was also supplementary settlement deed on 01.08.1923. In both
the deeds, it is specifically mentioned that the trustees and their heirs are
to perform only the religious obligations from the income of the trust and
they do not have any powers of alienation/encroachment in respect of the
trust properties. In the said circumstances, the first defendant is trying to
sell the suit properties to the third parties. First defendant has no right to
sell or encumber the suit properties. He is also trying to interfere with the

enjoyment of the suit properties by the temple. Thus, the suit is filed.

https://www.mhc.t@ggz}in/judis



S.A(MD)No.665 of 2023

4. The first defendant filed a written statement stating that as

per the obligations in the settlement deed(trust deed), the religious
ceremonies are being performed till date. In the absence of male heirs,
female heirs are entitled to perform the religious obligations. Till date,
there are male legal heirs and they are performing the trust obligations.
The allegation that the first defendant is trying to sell the suit property is
not correct. The suit properties are not vested with the temple. Only the
income from the suit properties is to be used for performing religious
obligations. It is decided in W.P.N0.19908 of 1999 that there was no proof
that the suit properties belong to the temple. The cause of action pleaded
in the plaint is not correct. Thus, the first defendant prayed for dismissal

of the suit.

5. On the basis of the pleadings, the following issues were
framed for trial:

“(i)Whether the plaintiff is entitled for the relief of
permanent injunction prayed for, against the first
defendant?;

(ii)Whether the plaintiff is entitled for the relief of
permanent injunction prayed for against defendants 2 and
3?; and

(iii)To what relief the plaintiff is entitled for?”
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6. During the trial before the trial Court, on the side of the
plaintiff, P.W.1 was examined and Ex.Al to A4 were marked. On the side

of the defendants, D.W.1 was examined and no document was marked.

7. On the basis of oral and documentary evidence, the learned
trial Judge found that as per Exs.Al & A2 documents, the trustees or
their legal heirs, have no right to sell or encumber the suit properties.
In this view of the matter, the learned trial Judge decreed the suit as

prayed for.

8. In appeal filed by the first defendant/appellant, the learned
First Appellate Judge concurred with the judgment of the trial Court and
dismissed the appeal. Thus, this second appeal is filed by the first

defendant/appellant.

9. In this appeal, the appellant raised the following substantial

questions of law and additional substantial questions of law:

Substantial questions of law:

“(1) Whether a beneficiary of income arising from
properties ordained for religious purpose, is entitled to maintain

a suit for permanent injunction against alienation of the same
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by the Manager/Trustees, when its right is only that of a
“charge holder” and when the plaintiff has only a contingent
right of management that may or may not accrue at a future

date?

(2) Is the plaintiff temple entitled for a decree of
permanent injunction against alienation, despite its own
admission that the I** defendant is performing and supporting
all the religious and charitable activities as ordained in the
basic documents creating benefit in favour of the temple,

without fail?

(3) Whether the Courts below are right and justified in
decreeing the suit when there is no cause of action for the
plaintiff temple and the plaintiff temple has no clear right to

sue?

(4) Whether the Courts below are correct and justified
in granting a decree for injunction against defendants 2 and 3
who are independent authorities under the Registration Act,
1908 with quasi-judicial powers, as the same is barred under
Section 41(h) of the the Specific Relief Act, when the charge

holder can enforce the charge?”

Additional substantial questions of law:

(1) Is not the Court below wrong in decreeing the

suit when the executive officer of the plaintiff temple is not




right of management of trust properties would come to the hands of the
plaintiff temple only if there are no legal heirs in the family of the settlors.
When there are legal heirs, there is no vested or immediate right available
to the plaintiff, to file the suit.
dedication of the suit properties by the settlors in favour of the plaintiff
temple. Only some “kattalais” are to be performed and offerings to be
made, out of the income of the suit properties.

come to the conclusion on the misconception that the suit properties

S.A(MD)No.665 of 2023

autorized by letter of appointment to institute the suit
proceedings and in the light of the ratio laid down by this
Court reported in 2003(1) LW 86?7

(2) Whether the Court below has jurisdiction to
entertain the suit with regard to the administration of the
trust when the said subject matter exclusively falls under
the purview and ambit of Section 92 of the Civil Procedure
Code and only the District Court have got jurisdiction to

decide any such dispute?

(3) Is not the Court in granting the relief prayed
for in the suit which falls within the jurisdiction of the
District Court under Section 92 of the Civil Procedure
Code?

10. The learned counsel for the appellant submitted that the

belonged to the plaintiff temple.
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11. The learned counsel for the appellant further submitted that

there is no case made out either with regard to the non-performance of
obligations by the trustees of the first defendant or there is any case of
mismanagement of trust properties reported. The Courts below have
failed to consider that the trust properties can be sold in case of legal
necessity and when it is non-remuneratory. There cannot be a permanent
injunction restraining the alienation of the properties, more so when the

plaintiff has no title or vested right over the trust properties.

12. Further, there is no positive evidence on the side of the
plaintiff to show that the suit properties are the properties of the plaintiff
temple or under the control of HR & CE Department. No declaratory relief
is sought for in respect of the title. The settlement deed(trust deed) shows
that it is only a private trust. The Executive Officer has no right to file the
suit. There is no agricultural operation being carried out in the suit
properties and there are encroachers. If the property is sold and invested
or certain revenue earning properties are purchased, it would help the
management of the trust and trust properties. In the absence of the
sufficient income, the trustees have to use their personal funds to meet
out the trust obligations. Plaintiff has failed to prove that there are no
legal heirs to carry on the trust obligations. Without considering all these

aspects, the Courts below have wrongly decreed the suit.

https://www.mhc.t@ggz}in/judis



S.A(MD)No.665 of 2023

13. The learned counsel for the appellant relied on the judgment

of this Court in the case of Sri Arthanareeswarar v. T.M.Muthusamy
Padayachi, decided on 15" August, 2002, for the proposition that the
Executive Officer is not the competent authority to initiate the legal

proceedings, wherein it is held as follows:

“21...... From the above it is clear that the
Executive Officer is not the authority competent to initiate
legal proceedings and that he had not been assigned
with the power of filing a suit. It is only the Board of
Trustees in existence at that time which was competent
to initiate the legal proceedings. The trustees are not
made parties to the suit and therefore, the finding
insofar as the Executive Officer's suit is concerned, that

it is filed without authority has to be upheld.”

Thus, he submitted and prayed that the judgment of the Courts below are

to be set aside and the suit is to be dismissed.

14. In reply to the submissions, the learned counsel for the first
respondent/plaintiff submitted that the suit is filed for the limited prayer
for permanent injunction restraining the first defendant from alienating or
encumbering the suit properties and restraining the second and third

defendants not to register any alienation or the encumbrance made by the
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first defendant. The plaintiff reliably learnt that the first defendant has
taken hectic efforts to sell the suit properties. The plaintiff and the public
in general are the beneficiaries under the settlement deed(trust deed).
If the suit properties are permitted to be sold or alienated, the object of the
trust would be rendered nugatory. The recitals made in the settlement
deed made it clear that the object of the trust is for public purpose. That
is to benefit the public at large during the performance of trust

obligations.

15. The learned counsel for the first respondent further
submitted that it is seen from the evidence of P.W.1 that some portion of
the trust properties were already sold. The Rules framed under the Indian
Trusts Acts, 1882, permits initiation of the suit and defence of the suit by
the Executive Officer to safeguard the trust property. Not only that,
the plaintiff filed the suit in its capacity as beneficiary as well. Any
beneficiary under the trust can maintain the suit. When the cause-title
of the plaint shows that the suit is filed by the Executive Officer as a
beneficiary, the first defendant should have specifically denied that the
plaintiff is not a beneficiary. There is no specific denial in the plaint.
There is no such ground taken in the appeal and in the second appeal.
Therefore, it is not open to the appellant now to contend that the plaintiff

cannot maintain the suit.
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16. He produced the judgment of the Hon'ble Supreme Court in

Idol of Sri Renganathaswamy represented by its Executive Officer,
Joint Commissioner reported in (2020) 17 SCC 96, to bring it to the
notice of this Court the distinction between the public trust and the

private trust.

17. He relied on the judgment in A.A.Gopalakrishnan v.
Cochin Devaswom Board and Others reported in (2007) 7 Supreme
Court Cases 482, for the proposition that it is the duty of the Courts to
protect and safeguard the properties of religious and charitable trust from

wrongful claim and misappropriation.

18. The judgment of this Court in Durgai Lakshmi Kalyana
Mandapam, a Specific Endowment to Arulmigu Siddhi Ganesar
Nataraj Perumal Durgaiamman Group Temples, represented by
K.Jeevanandham & another vs. Idols of Arulmigu Siddhi Ganesar
Nataraja Perumal Durgaiamman Group Temples, Rep. by its
Executive Officer & Others reported in 2023-3-LW. 801, is pressed into
service wherein it is observed that in A.N.Kumar vs. Arulmighu
Arunachaleswarar Devasthanam, Thiruvannamalai, rep. by its
Executive Officer (Asst. Commissioner), Thiruvannamalai and Others

reported in (2011-2-L.W.1), this Court held that it is the duty of the
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Executive Officer to file the suit to protect the property of the temple. The
aforesaid judgment is relied by the learned Single Judge of this Court in
the judgment reported in 2023-3-LW. 801. Therefore, the learned
counsel for the first respondent prayed for confirming the judgment of the

Courts below and for dismissal of this appeal.

19. In reply to the submissions, the learned counsel for the
appellant submitted that the HR & CE Rules permit the Executive Officer
to file a suit after obtaining permissions from the competent authority.
No such permission was granted to the first respondent/plaintiff.
Therefore, the suit filed by the first respondent/plaintiff is not
maintainable. Question of law can be taken even without pleadings. If
the trust is a public trust as claimed by the first respondent, then Section
92 of C.P.C., will come into play. As per Section 92 of C.P.C., the suit
should have been filed only by the Advocate General or two or more
persons who are having interest in the trust and having obtained leave of

the Court and not otherwise.

20. In response to this submissions, the learned counsel for the
first respondent submitted that scope of Section 92 of C.P.C., is different
from the nature of the suit filed. The suit is filed only to prevent, the first

defendant by prohibitory injunction, from alienating or encumbering the
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suit properties. Therefore, the suit is not barred.

21. I have considered the rival submissions and perused the

records.

22. From the pleadings, evidence, submissions and judgments
of the Courts below, it is not in dispute that the suit properties originally
belonged to (1)Sa.Ve.Palsamy Chettiar, (2) Sa.Ve.Krishnasamy Chettiar,
(3) Sa.ve.Padmanathan Chettiar (4) Sa.Ve.Umapathy Chettiar, and they
executed Ex.A1 and Ex.A2 settlement deeds(trust deeds). To understand
the nature of the trust, it is useful to extract certain portions of these

documents . It is recited in Ex.A1 as follows:

1905 aipaod sgeoran® wonsn 210 658 1905 aweoid  ggemanf msd 2510
(G % 1) L_&)js0dr SHm&HCaeeHT G5H3% Ty 2 ok  BatiBHBHed
G a5\ H@ LD FTTHIS GaumidL_masoid | Fiif’ g’ e s mymiPdsd _BTHB6D (&% J1TE %)
Gt  GOMYTSsT  GIyanmadioy e2md Fr.Candmapan FTd 6IpHH GCHTHHHHTH
afwrurm  afsugmu  gfeauerd FT.Cal.UTeOFTLY IS GBI gl. FT.UTOFTHD  FTIHIS
GFL 19 unir 1. FIT.Ca. & 6 oot Fmd | GeuBIBL_TFeDID GFL 19 unir @LOTIFIT
Galpurt 2 .JT.GaLuSETU  GFL LW CFFamadiey efsudmud Hied efwrumyd
3.4M.Gae_omud s pumT 4. GuTHEHD | BadiiBHBHed GBS Gau6vs0T FH5I
STIPHH  GHTdL.  GFL 196G UHETID FT.Cou.EBapougml) e M1 MBI

BID  GurTgdsiomilt  SFunidssdt  sumRISWUSID | FIT.Gal. LB TLIOT Eoloh) il ol
BTOF&ESTD  aldsUDT S LUD  HeomibelT FIT.Gal.2 oML R Fol]
GauL” g ujib Gapminy Bhseucrmtiser emep  Dautsemar  alifgPavsmyt  GBifsd
& GID D edramid LM afgwomuyd Difsunit 1905 aupapd et 25 o

IimiualhgH  aumEm  umev  Hpiug  eredimi 1P erel  FITLOTs ghfgfavL_mir 1 5ugl
Guuit  anphidu DL ESQITT  DguPed Lewbsd 229 eughl sumebuyb 482 (PHed

BdIL_  oTebedT  GITHHBHalpIdD 3 bbb 486 ey  USBRIBATED 251 gl
FSEFTHSD BID auphsoTil BLSS aumED Gougrs  MgdevssT Grlwiul L F 405
BTs GHITIDL LofLod Gmbermeall aimapd  geteu®  omHDd 26  CH
GUBLDTST  H&HEy GIbdS S Lwoud  @.9.00 1IF eTe

gmogmeg  gifgdemit (pdhalsmy.
Guaitooot @ _MIey  1sodiL_dblIIe  UEDBUDIT _STIOBIBDATILD D82 _SITID

wPUTOaMSSIESTS T 1oFED 1, 2 bs CITEGIES EUSHSBUDITDEUUJLD
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_BLDUpSDL_(l  sMDGWLNTIIDLIPUILDITULD  FITIVsUSTIOMUD  WTQHTdD & 6mmeeiTsol uPepiLd
BL &S ey Cousaditeul R uKIBEHESTer  SJDUTHBAT CFilG cwubs Cousositg wIgl
DisuLunrufop bBwLg unrsh - BID  616DCITMpLD 6 CHMIPGG  osoriiLy fraumomit  <1g ufsh

BSOOTL_ 51155 60601 B61T 6T DLIBS S UF ) B35 CDITLD.

w80 LosoiiL_&lILe 5L &% Casaviig W%l (PBHESU HTOEHISBTHYD 02
IESb  1omgidGl  Crevsysepbsrsanh  Doulsh  weom_ 1,2,3 &b
Grirdgibsmat BmD  Behe  phsCu APl G sbSmbsmeuTed  BICLTS
_BLDLOsD Gepaj 1 gmau M0 FIT.Ca.LITDFTLE GFL” Lo UNTITSMIT BT Fob]
Cand gGibsarupsmr_wayd  1oTCorgS GLosotiL”  auBSG TS G oy Calssiiig uigi
DU b 1PELHI B0 BAY  GLLDUBIBATID  UEBES  BTVEBED  MUSIBED
aplumulp BSmeuT  sppub B Pl ey S  emee  CLOCsIgRGLosL”  9l1Ld

GWiTsovi(e _I5L_%% Uy Galsoditg Uidsl.

W80 LDsodIL LIl _BTIOD  FEBWD  omgnESGl (PSSl CFVYBEhBD
CUTHTIO B EHITED NFH'BID Calsoviig ] GBHITEDHEDUI _[BLDUPDL I _BTY & BLDLSHBTT BT
Db%HES BTSSR D BpbSLLle FIOUTHIONS DAsugauT FPTsmgD AACUTDSHW

omCoorgR P10 GRS TSFHI GUDMIG GCUBITsTaOTCalsovTLe U]

82 S0 CITESGIBBAT0T MBI UPT B EHI W2 GFevsYy LTS
IHD FDUL L T KNS Shblilg 60  OTCOTERIT  LOTES T UP6iTaT 6] MIPBEDBS
218 SIS UT STl UPsD DT STeND CFiIg Uy Cousavitg il OTCTERIT swa2 1
2 obs  GondgibsalmsmLwayd  ES  gDUGED  CFTESHIBBAIHL WD
8 LDLIL @HLD 6080  LDsTGTL_HLILIL  _STIOD LOTTIDG S GUEDBUDIT FH6D GF6V6)BEHESHLD
FfunTsor ook wUES  QSCUTH B (pLD FHIT  GUaTsol 2 Il (plahsk
Wb MTISSHIBSGET _IBLOAPedL I SGLDBIBAT  sISHCUTITPID  DAICLITI L 6D6VDLD
wirufap Ouewfr_1b - smsooitPafg g afurd Cumsbels lalsg Asuisafsd GogmifL” ip
GWBITsmdB T 6DL_(I  sDBCUILPHFIBSTT  sUITHIS sm6)dbs5  Colsoditg Ul 10FA M BITCVRIBAT 6D
Cosb  Bsoort_ GogmifL 1o unTit  Bsoibem®  Hswn P g CHL 1 _msd  1omCsaTgR T
DS ApsIml BTSN CBTHHS Cosovrip il 62 2 [HIFsU BTGB _Hal )y
ohm  BITVBIBATD ey  IEBPEBD B b BupbEmatemgulsh sp  ANTTESIDSG

GomLi_miosd LPgunrsoof ssir UI1CLITRSHSHSLICLITII _SHIBUTD BB LoiT Gsor
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2T B HCHITHSS Calssile uigl.

Db waovn_ ersbevr  GInGGIEsatgud 1,2 ks Qs gbsafsor
s UPspID  swa)e _&iToFbphaomi B8 Gosb  SIDUBEW  CIITS BB ID
DAswsUBAT60T  UHLDLIL BATRYID _BLOBGID _BLDUPsHL_ I UTIPFBEHSBHID  swa2 _HITID
FIDDBBIOTT  UTHSWEHDS _SHafy GGy  srsialSIomer  GFMES  afae LBsahEde D
wTeHIT® TS WIpD Bsbemsv.  CLOCY GIFTsHVILIL Lo 5B  afa0 WHIBT 6T6DGVITLD
BlD  SGURISD  eIBevmag  Wesr  suriPa  Bwbsm  susmgulsb  AsuirBanHCH
TGS TAPID  MTS@HHSH LI5S GUssr TP IBapbSHID AUTHAhHSH sty  ema0
&ifed  GBmMbYy  Yofind  CFTESIINEE  GUBLOTET  CHaUSVSTHEHIGHD %6
_BUE S smenB@hb@ L UL 6 LT Casavrtg w1l w612 6T6D6DIT
CIIdGibsafid eolCwsd B afaouwordl ebuL_ 8w CIndHissalnd  Bgeir
aApsVLOITdl T alTBehbh  IDUL Lo bEbSE W  1omCsorgdGLosoon " P’ 1 1D alemBUIDIT
wifurenssemst  qpsaiu  Bedisggid  10hY TS WHSIIYID  6TsMBULD  WNTHLD

6IEbEBITTso0d6mndb UPL" BID 6TsialS LTINS 6OTIPLD (OTIYBEPILD CFIIIEIn L TFI.

23. Ex.A2 reads as follows:

“Cosd  weovnt_ CHBUPsD _BITGLOsDEsVTpLD  GFil%  cwaud%  GobLie
_SBTCuFsD B @ ISGIbsalne G Brupd  BGi ST BTLES0
wr@smw (1)  &eomsusiraalufsh Cuobing HeSICuTdbd 1P swb 10660 ufp D
Cuobue  SMogESTD  MPafybsunrsd  suweaud’sb  Cobiie _HesTCaS BT
PCIITHL060T60PUPSD  BsodIBsiTa  69IT IS LUBS6msor6mul _BTEISSTT sl gid  Beofuyd
CuosirGospid  ggmaivgy  Palmds’  Gxiaibs  Gasoigw  suFLNTL” BEHSTHCsU
GosbpsadiL G upsb 1imi5 6L 19 6DGLDsITI (B _S6ISTCUT B
PG sLositeofulsh Bmbsumipuflsh  BsodiBaTaT BB WSS UL Bid  Cobiig _&iTio
IEBHHIL_CoorCU1  STHIBATITSD  FUNTITES BLOME  FIDITEH BB L_FI. Do uPsd Beovrt
CITSHIBBMSTULD  AB60T  UHLDLIL HeWTUJID  (0&GI6DT  1ODe)  BLDGILIsF QTIO6L 1L
10sbe%sD  oTBIBsTT  CaRiT  (ipdh6D  HGiewdb @h.94 000.00 0 Gobip HebHTCUF D
B0l _&BITID FEB WD LDsodTL_ Bl UEHBUNT TS C5 B0 ApevLOITil
LTSS WIIBSB U S5 COTLD. 3.6sb  BeoiL.  GFL 19 6DCLOsGIG  FTFMEB 6D

BENBHTHEYLD DO BHTBEYLD — FIT. uirebFmd’

BsoniBeitaT  CFTHLIBBA 6D
FIT.B DI o0IFTLE  FIT.CoU.UBLDBTLIH 2. supiDLL HfsD Bapbshl siTindkens BL_555

aumaugGl CuTeCa  Elpsanl CITEHIESATsD  aupibig safsSwbgb (2 g
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wirgirafsh  GFmedaS U BB ol 15sDe) BLDGLIsF LG LT 16D Caplt pdsd
_B60IGI MDD BN E  CBTsosiBLD  Gosh  dsovil_  GFL” 12 6DGLOs0GI ~ FITF6M B 6D
BOOTL_LILg  UBER TUBARLD 5L 5% euy Cososilgl _HTig SCBITIDY  GFaTESTIITER L1
G Lomsit  FHETICUaTTon S @ s sodil_&liie  Feveydaid  Codiie
_STDIEBTHEPID g ui’sh  Hsoiil_  CFTSHIBBAYID FDUL & In_Lowl  OTTIOEHS/
FovsyseapbHID BHHNE S IgL F GFVYBEHD G FEHBHED sooil_BLD 9
Cumdbe GHDOWITIOED sl GTe0ID  CFilgG ey — Cosovrip WHIbSGD  oIDUL" L
Foveyssit  CUTH LTSS UTar  SGlendsoWl  FES PSS UsoiiBL_ 60T CHTHSI
nPaPmss  Gxim  Couaingw (&)  CoCw  Fow_ G 19 6bGLDILY siLILY
6I6GHES  BTVEAB6D WiTT W  oTCaTe2gmsulh gl Cobilg _&iTo  FLDLDEBLOT6T
OG0T 22 GLOsIBIEHL_[1  LITT GG 6h BDTTBCATIT  DNeUTH6TT  CLoGDSGs00TL_  BITIFUNT S BemsT
Gosd TTEgGI U UABDHTS Coswirle  susoiiLe , IhsD Bsitspid ohm  FPebevsmyF
Povaysapbsnsaud wonsh 16& ®.25.00 Bwusoshs afsn Cohume (5)
_BMOFISEBTID U DU P BESI  6TBRSSHIE GBTATAT  Calsoiiipulgl. 5  THIBEHED
SUNTTEF BLomdll  TGH WL L B  Beooil . CFTEHIBBDITUD 2 Ul LITTTF 6D
GFTeb6IIIL” L9 (b 5D L0GIs0T 106D (pIHed BISDSUJLD CHT S 51 Comitp
_BMDISBTEBHIECH CHTIIHES auswBUPsD 6THIBST HEBUSHSBL CUTHINTE CIT
Cousasiiomr  @.5000/ —  Bunrufyip ol G @osD Bl QIS FIEBBaTsIT
supibLLp uPsd  Bwbgl _BTRISIT  6TRSSI GGDU  CFTSEHISBEL_c0T  CHTEEID
CwiTsitasmsd _Safy  Cobille  CITEHIESAT  WTSID CoDLIe  CFTdSHIbB 60T
68U LDLILR BEMSTUITUGILD _IBIOBBID  _5LDpedL_l  sumiPgsapbapid  Cobiie — HiTio
FIDDBHIOT  SAPUTE BT  CFiIG sy  CoMsodilg Wb Bl TSI HLOTI  CFTHS
2 _HCUITBEIBT CFiIGI GBTTUSZDS LITHB UL 6Dsme6D. 6 Gwsb Bsodil_  LDLIEDT
Wsb Capir psHsd Glews ;94000 b Cobulp &iwdsHHCs afL L’ iowmbhs
CunEepud s tp  Cobue 1P Fbubsomii  Bedispnd  gpmeis’  auwpLbLLe
SswL_b&H6Losoimy  CHTIMID  HITVESD  Coblle  1FDeVsdr LB _B601dbBITBEYLD
COLO6U(H BHTBAYID  FITLTDFTLUY  FIT.6U.BH @0 o FTUS  FIT.GaU.LUSLDBTUGI 3 BH6maT
GL UGS GLogRmiPL” 1g ST HBafeor Pnfymuiinie  uBgsvar afibp b
BIWBBDNE  QbiTsotiy 2 L Coor  aUBITsUT  CFTdHSGIbBT  BemyudHib TS
Cuobute  FEBTHHIHCH  mCsoredm APl afl.  Casingwd 7 Gosb
BSOOTL_LILQ WITWGTAT  FB6  BMPUTE BwaTujld  ISTBISEHD 6T HIBsT TP FBEHLD
Dnnrsd  eMaplD  LITLDUsOTUNTEI  SF DL BsTTaT eI F BEHSTIATUDT  HMTHEHESH LD
DIUTB@BGLI  1P0r  Cisosr TP G BEHBBHID  CosD  Bsodil_ B LGS eWTBSSTLL (B
BL_&SUD  unmed  oTHIBST  MDISHIBSHI  1PDG  SMebCHITIDY  Lofid

Gorsmb Il GUWLOTET  CHNalBTNSSHISS — Bosir B UESDMBS UL B
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Ui S’ 1 CosaiiLg 0136055 ﬁfm”/j LoDmLIL _IBITHIBENIToU S o1 BIb6IT
TP saTmalsGl Codlle  CIFTEHIBHDATUD BT 6B LDLILY BWATUJLD DDLUl
CaUpIGCLOSID  6T6HN6DS  SIDUTBBET CFilhs CUITHID AHswUBabSSGHLD BsoL” Bsit
Coding  CITHSISBNUID  UB60T U IDLILY HDATUJLD DALl CallsasiBELOIII
oTsliNens  SIDUTEBHAT  CFils  CUTHPID  NDUBEHD 6155 BITT00SHDS
(pstrsofL” (BLb 6TslIaf% UTIHeoIiplD BB TCUT S LOMMYSH VBT HRYLD
CHiIUBTOTTID — waBEhD  pHysid Bkl Bbgievmulsd  GrmsbaSuiiLge

CFeDVHBEBHILO DM  6T6OMI  6THIBST FIDOFHUPD 6T Ipdy’  swsudb% Il GLososiL_ 6D

6oL’ 19 D6GLosom® 1e1”.”

24. Reading of Ex.A1 shows that the properties under the deed
were dedicated for the purpose of religious ceremonies during Chitra
Pournami of Arulmigu Soundararaja Perumal Temple, Thadicombu. Apart
from religious ceremonies, there are obligations to give “Annadhanam” to
the poor public and for the stay of devotees. There is a recital that the
trustees and their legal heirs can take part in the religious ceremonies,
they are entitled to temple honours with adorning of “parivattam”. There
is a specific recital that trustees or the legal heirs should not alienate or

encumber the properties.

25. Similar recitals are made in Ex.A2 as well. The trustees are
given permission for purchasing other properties in favour of the trust by
selling shares and not otherwise. At best, they can take Rs.5,000/- from
the properties dedicated. It is reiterated that the trustees or the legal heirs
are not entitled to encumber the properties and if they do so, it will not
bind the trust.
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26. In the judgment reported in (2020) 17 Supreme Court

Cases 96(cited supra), it is held as follows:

“18. The distinction between a public and private
charity was set out by a Constitution Bench decision of this
Court in Ram Saroop Dasji v S.P Sahi. In that case, the
Court had to determine whether the Bihar Hindu Religious
Trusts Act (1 of 1951) applied to both public as well as
private trusts. It described the difference between public

and private charities as follows:

“6. ... it is necessary to state first the
distinction in Hindu law between religious
endowments which are public and those
which are private. To put it briefly, the
essential distinction is that in a public trust
the beneficial interest is vested in an uncertain
and fluctuating body of persons, either the
public at large or some considerable portion of
it answering a particular description; in a
private trust the beneficiaries are definite and
ascertained individuals or who within a
definite time can be definitely ascertained.
The fact that the uncertain and fluctuating
body of persons is a section of the public
following a particular religious faith or is only
a sect of persons of a certain religious
persuasion would not make any difference in
the matter and would not make the trust a
private trust....”

27. The properties are dedicated for certain religious obligations

during Chitra Pournami at Arulmigu Soundararaja Perumal temple,
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Thadicombu, with a direction to offer free food (Annadhanam) to the poor
public and for the stay of devotees. There is no doubt that the properties
are dedicated for the benefit of public also. What is important here is that
there is repeated reiteration in both Ex.A1 and A2 that the trustees or the
legal heirs have no right to alienate/encumber the suit properties. If they

do so, it will not bind the trust.

28. In this regard, it is pertinent to refer to the evidence of
D.W.1. D.W.1 during the course of cross-examination admitted that he is
a trustee from 1993. There are three trustees. The trust has 21 acres of
land. They used to conduct the Mandakapadi during Chitra Pournami
festival at Arulmigu Soundararaja Perumal temple, Thadicombu. He
candidly admitted that out of 21 acres of land, 1 acre 60 cents were sold
in 1997. It is his further evidence that this 1 acre 60 cents were plotted
out and sold for the benefit of the trust. Before effecting sale, no

permission was obtained from the Court.

29. Thus, from the evidence of D.W.1, it is evident that without
obtaining any permission from the Court, the first defendant and other
trustees have sold 1 acre 60 cents of lands of the trust property. It is seen
from Exs.Al and A2 that the object of the trust is to perform certain

religious obligations when deity comes during Chitra Pournami festival.
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There must be offering of food during the religious ceremonies. If there
are no male or female heirs, the properties are to be vested with the
plaintiff temple. The ultimate beneficiary of the trust and trust properties
are the deity, temple and general public. Trustees are entitled only for
temple honours. Therefore, this Court is of the view that the judgment
relied by the learned counsel for the appellant in Sri Arthanareeswarar
of v. T.M.Muthusamy Padayachi decided on 05" August, 2002, is not
applicable to the facts and circumstances of the case. The reason is that a
subsequent judgment of the Division Bench in 2011-2-L.W. 1(referred to
supra), it was clearly held that the Executive officer, being an Officer
appointed by a competent authority, is duty bound to protect the property
of the temple. Therefore, it is incumbent on him to file a suit and protect

the right of the temple.

30. It is pertinent to refer to paragraphs 11, 15 to 18 of the
judgment in Durgai Lakhsmi Kalyana Mandapam, represented by
K.Jeevanandam & another vs. Idols of Aruligu Siddhi Ganesar
Nataraja Perumal Durgaiamman Group Temples, Rep. by its

Executive Officer & Others reported in 2023-3-L.W.801, as follows:

“l11. This apart, he would submit that the
Government of Tamil Nadu had subsequently framed rules

namely, The Conditions for Appointment of Executive Officers
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Rules, 2015, in and by which, the Executive Officer has been
expressly authorised to represent and also file suits for and on
behalf of the temple. The constitutional validity of the said
rules came to be challenged in M/s.Temple Worshippers
Society Rep. by its President T.R.Ramesh Vs.
Government of Tamil Nadu3 and the Division Bench upheld
the validity of the said rules. In view thereof, it cannot be
contended that the suit by the Executive Officer was not
maintainable. The learned Counsel also relied upon a judgment
of a learned Single Judge of this Court in Mohammed Rafiq
and Ors. Vs. Arulmigu Pasupatheeswarar Swamy Koil
Avoor4, whereunder, the suit filed by the Executive Officer
was held to be maintainable on the ground that any person
interested (which includes a devotee) can set the law in motion

as per the scheme of the Act.

15. It is in this context, by considering Sections 6 &
45 of The Tamil Nadu Hindu Religious and Charitable
Endowments Act, 1959, when the powers and duties are to be
defined by the Commissioner at the time of appointment of the
Executive Officer, it is held that unless the Commissioner
expressly authorises the filing of the suit by the Executive

Officer, the suit is not maintainable.

16. It is in this context, the march of law has to be
understood when the later Division Bench of this Court, in the

year 2011, in A.N.Kumar Vs. Arulmighu
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Arunachaleswarar Devasthanam Thiruvannamali, rep.
by its Executive Officer (Asst. Commissioner)
Thiruvannamalai and Ors. (cited supra) while resolving the
question as to whether the temple has to resort to eviction
proceedings under Sections 78 and 79 of The Tamil Nadu
Hindu Religious and Charitable Endowments Act, 1959 or
whether it can file the suit, while deciding that the temple can
resort to either of the proceedings, also held that it is the duty
of the Executive Officer to file a suit. It is useful to extract

paragraph No.32 of the said judgment which reads as follows:-

"2 The Executive
officer,being an Officer appointed by a competent
authority, is duty bound to protect the property of
the temple. Therefore, it is incumbent on him to
file a suit and protect the right of the temple."

17. This paradigm shift from 'power’ to 'duty' has to
be noted. Always the march of law has to be seen with
reference to the social transformation and in tune with societal
concerns. It could be seen that there were times when people
were donating their properties to Temples. Temple properties
were not earning great income and quite often Trustees in their
discretion permitted persons to occupy or cultivate the same.
Many a times if they default to pay the meagre rent, still action
was not taken considering their economic background or their
services to the temple. Generally people had a sentiment/ fear
not to exploit the temple property. However, with the population
growth and urbanisation, this sentiment has vanished in thin

air and the properties of the temple, be it residential plots or
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commercial buildings or agricultural lands are encroached
upon without any guilt and the temple is divested of the
income. Thus, the 'power’ to file a suit has transformed into a
duty’ to file a suit. When the law has been laid down that it is
the duty of the Executive Officer to protect the property and it is
incumbent upon him to file the suit, then Section 45 can no
more be read as requiring an express authorisation to file a suit

as the very appointment enjoins the said duty.

18. The second reason is that under Section 6 (15) of
The Tamil Nadu Hindu Religious and Charitable Endowments
Act, 1959, where under, a person having interest is defined, in
which, a devotee/worshiper will also be having interest and
the suit filed by them in case of mismanagement is
maintainable. Even in the judgment of a Division Bench of this
Court in Sri Arthanaeeswarar (cited supra), it is held that a
suit filed by a devotee in case of mismanagement would be
maintainable. It is in this context, a learned Single Judge of
this Court in Mohammed Rafiq and Ors. vs. Arulmigu
Pasupatheeswarar Swamy Koil Avoor (cited supra) held
that when a devotee can set the law in motion, Executive
Officer certainly will be entitled to do so. It is useful to extract

paragraph No. 15 of the said judgment which reads as follows:-

"15. There can be no doubt over the
ownership of the suit property and the plaintiff is
entitled to recover the possession from the
trespasser. In the absence of proof that the

temple land was taken away and assigned to
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third parties after paying due compensation to
the temple. The Division Bench judgment of this
Court, where the defendants have questioned the
locus of the Executive Officer, who has laid the
suit at the inception does not akin to the facts of
the case in hand. Any person, who are interested
in the temple, is entitled to initiate law into
motion. Further, the Court itself as parens patriae
is bound to protect the interest of idol. In this
case, when no plea was taken regarding locus of
the Executive Officer for filing suit for mandatory
injunction and no opportunity given to Executive
Officer to show that he, on authorisation from the
Commissioner initiate the legal proceedings, it is
to be presumed that he had been authorised by

the Commissioner to initiate proceedings. "

This Court is the parens patriae and is therefore has
to protect the properties of the temple. Useful reference in this
regard can be made to a judgment of the Hon'ble Supreme
Court of India in Joint Commissioner, HR&CE, Admn.
Deptt. Vs. Jayaraman. The Court being the parens patriae in
respect of the Temple and its properties, the Executive Officer
only sets the law in motion by filing the suit. Therefore, for all
the reasons stated above, the suit filed by the Executive Officer

is maintainable and accordingly, I answer this question.
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follows:

or trustees of Boards/Trusts, and devotees should be vigilant to prevent

any such usurpation or encroachment. It is also the duty of courts to

protect
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31. In Paragraph No.10 of the judgment of the Hon'ble Supreme

“10. The properties of deities, temples and
Devaswom Boards, require to be protected and
safeguarded by their Trustees/Archaks/
Sebaits/employees. Instances are many where persons
entrusted with the duty of managing and safeguarding the
properties of temples, deities and Devaswom Boards have
usurped and misappropriated such properties by setting
up false claims of ownership or tenancy, or adverse
possession. This is possible only with the passive or active
collusion of the concerned authorities. Such acts of fences
eating the crops' should be dealt with sternly. The
Government, members or trustees of Boards/Trusts, and
devotees should be vigilant to prevent any such usurpation
or encroachment. It is also the duty of courts to protect and
safeguard the properties of religious and charitable

institutions from wrongful claims or misappropriation.”

32. It is stated in this judgment that the Government, members

and safeguard the properties of religious and charitable

institutions from wrongful claims or misappropriation.
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33. From the evidence of D.W.1, it is evident that 1 acre 60

cents of the properties dedicated to the trust were sold. It is nothing but
misappropriation of trust properties. The suit is filed by the plaintiff not
only as Executive Officer but also as a beneficiary of the temple. This

claim of the plaintiff is not specifically denied by the defendant.

34. Therefore, in view of the development in law as discussed
above, this Court is of the view that the plaintiff is entitled to file the suit.
When it is manifested by the own admission of D.W.1 that 1 acre 60 cents
of trust land had been sold by the first defendant, then it is just and
appropriate that the defendants should be restrained from alienating or

encumbering the suit properties in favour of anybody.

35. With regard to applicability of Section 92 of C.P.C., this
Court finds that Section 92 of C.P.C., has no application in this case in
the light of the prayer asked in this case. Section 92 of C.P.C., applies

only when, the suit is filed for,

“(a) removing any trustee;
(b) appointing a new trustee;
(c) vesting any property in a trustee;

(cc) directing a trustee who has been removed or a person
who has ceased to be a trustee, to deliver possession of any
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trust property in his possession to the person entitled to
the possession of such property];

d) directing accounts and inquiries;

(e) declaring what proportion of the trust property or of the
interest therein shall be allocated to any particular object
of the trust;

(f) authorizing the whole or any part of the trust property
to be let, sold, mortgaged or exchanged,;

(g) settling a scheme; or

(h) granting such further or other relief as the nature of the
case may require.

36. However, this case is filed only seeking prohibitory
injunction restraining the first defendant from encumbering/alienating
the trust properties. As found already, the first defendant had sold 1 acre
60 cents of the trust property. In the said circumstances, the suit for

injunction filed before the District Munsif Court is maintainable.

37. This Court finds that the Courts below have properly
analysed the evidences and rightly decreed the suit. There is no case

made out for interference.

38. In view of the discussions recorded above, this Court

answers that,
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(i) the plaintiff as a beneficiary under the trust is entitled to
maintain a suit for permanent injunction, for substantial question of law

No.1;

(i) When there is a clear evidence to show that one of the
trustees has sold a portion of the trust properties, against the terms of the
trust settlement deed, despite the performance of religious and charitable
obligations by the trustees, the plaintiff is entitled for the relief of

permanent injunction, for substantial question of law Nos.2, 3;

(iii) When already a portion of the trust properties was sold, it is
required that permanent injunction should be passed against defendants
2 and 3 not to register any document intended to create alienation or
encumbrance in respect of the trust properties, for substantial question of

law No.4; and

(iv) It was discussed and held that the Executive Officer has the
duty to safeguard the temple property and therefore, the Executive Officer

has a right to file a suit, for additional substantial question of law No.1;

(v) In view of the nature of the relief sought ie., preventive

injunction and when there is evidence to show that one of the trustees has
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sold a portion of the trust properties, the suit filed on the file of the
District Munsif Court, is maintainable and it is not necessary to file a suit
before the District Court, for additional substantial question of law Nos.2

and 3.

39. In fine, the judgment of the Courts below are confirmed. This
second appeal is dismissed with the costs of the first respondent.

Consequently, connected Miscellaneous Petition is closed.

.2023
pm
Index:Yes/No
NCC:Yes/No
To,
1.The Additional Sub-Judge, Dindigul.

2.The I Additional District Munsif Court, Dindigul.
3.The Sub-Registrar No.2, Dindigul Taluk Office, Dindigul Town.
4. The District Registrar,
Scheme Road, Dindigul Town,
Presently having office next to Superintendent of Police Bungalow,
Round Road, Dindigul.
5.The Section Officer,

Vernacular Section,
Madurai Bench of Madras High Court, Madurai.
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G.CHANDRASEKHARAN, J.
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G.CHANDRASEKHARAN, J.

The learned counsel for the petitioner submitted that the suit was
filed by the 1* respondent against the appellant represented by its then
Manager S.P.Venkatachalapathy. After he passed away in the year 2007,
S.P.Ramamoorthy assumed office as the present Manager of the Dharma
Chathiram. In the Judgment cause title, the appellant is correctly shown as
represented by present Manager. But in the decree, the name of the deceased
S.P.Venkatachalapathy was shown. MP (MD) No.l of 2014 in SA (MD)
No.SR45417 of 2010 was filed to accept the cause title in the memorandum
of grounds stating that the then Manager S.P.Venkatachalapathy died during

the pendency of A.S.No.22 of 2005. However, this petition was dismissed.

2.At the time of filing the review application in Rev.Aplc (MD) No.
73 of 2021 against the dismissal of MP (MD) No.1 of 2014, applications for
condonation of delay, dispense with and accepting the cause title were also
filed by the appellant represented by its present Manager S.K.Ganesan.
However, C.M.P.(MD) SR.11142 of 2021 filed for accepting the cause title is
not placed before me. This Court allowed the review application in Rev.Aplc

(MD) No.73 of 2021 on 09.11.2023. Therefore, the cause title should read as
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appellant represented by its present Manager S.K.Ganesan. This has to be
amended in the memorandum of appeal. The learned counsel for the
appellant has also filed a memo to that effect. In view of the fact that the
review application is allowed, the memo filed by the appellant is ordered,

Registry is directed to carry out the necessary amendment in the cause title.

shi

01.03.2024

G.CHANDRASEKHARAN, J.

sli
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