
S.A.No.2260 of 2003

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

  DATED: 18.10.2023

CORAM:

  THE HONOURABLE MRS.JUSTICE KALAIMATHI

S.A.No.2260 of 2003

1.Nataraja Pillai (died)

2.Shanmuga Vadivu

3.Subbiayan

4.Backiam

5.Kolammal

6.Geetha

Appellants 2 to 6 are brought on record as

LRs of the deceased 1st appellant 

vide order dated 21.07.2010 made

in M.P.(MD).No.2 of 2010 in

S.A.No.2260 of 2003.      ... Appellants

-Vs-

Incorporated and Unincorporated 

Devaswoms, Suchindrum,

represented by its Assistant Commissioner/

Executive Officer,

Agasteeswaram Taluk,

Kanyakumari District.        ... Respondent
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PRAYER: The Second Appeal is filed under Section 100 of 

the  Civil  Procedure  Code,  against  the  judgment  and 

decree dated 02.07.2003 made in A.S.No.35 of 2001 on 

the file of the District Court, Kanyakumari District at 

Nagercoil,  reversing  the  judgment  and  decree  dated 

17.10.2000 made in O.S.No.176 of 1987 on the file of II 

Additional District Munsif Court, Nagercoil. 

For Appellants : Mr.T.Selvakumaran

For Respondent : Mr.Thayumanaswamy

       for Mr.D.Hari

J U D G M E N T

The second appeal is filed against the judgment 

and  decree  passed  in  A.S.No.35  of  2001,  dated 

02.07.2003, on the file of District Court, Kanyakumari 

District at Nagercoil,by the defendant. 

2. The suit in O.S.No.176 of 1987 was filed by 

the  Assistant  Commissioner  /  Executive  Officer  of 
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Incorporated and Unincorporated  Devaswoms, Suchindrum 

for the relief of declaration of title and recovery of 

possession  of  plaint  schedule  property  with  mesne 

profits at the rate of Rs.1,000/- per annum from the 

date of suit till recovery of possession. 

3. Parties are indicated as per their litigative 

status before the Trial Court.

4. According to the plaintiff, the suit property 

belongs  to  Pachaperumal  Sastha  Devaswoms,  which  is 

under  the  control  of  plaintiff  Devaswoms.  The  said 

Pachaperumal  Sastha  Devaswoms  is  in  Ezhakaram  Sub 

Group, which is a part of plaintiff Devaswoms. The suit 

property is a wet land in Survey No.1940 A / Resurvey 

No.8/79 and 9/37 measuring about 0.96 cents / 36 Ares 

at Agasteeswaram Village at Nagercoil Taluk. As per the 

G.O.(Ms.)No.460, dated 09.11.1960, the plaintiff is the 

owner  of  the  suit  property.  The  defendant  has 
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encroached upon the suit property on 27.04.1977. The 

plaintiff lodged a police complaint and the defendant 

had given an undertaking that he will not encroach upon 

the suit property. On petition, patta was also granted 

in the name of the plaintiff in respect of the suit 

property. The plaintiff planted coconut saplings in the 

suit  property  on  17.06.1971.  From  01.06.1973  to 

30.06.1975, one Vincent George was given permission to 

enjoy the suit properties for an amount of Rs.350/-. 

The defendant does not have any right or title over the 

suit property. On several occasions, on demand, as the 

defendant did not accede to hand over the possession of 

the suit property, legal notice was caused to be sent 

on 09.04.1985, for which, a reply notice was sent on 

22.04.1985 and hence the suit.

5. Contending contra, the defendant claimed that 

the  suit  property  does  not  belong  to  the  plaintiff 

Board.  Among  the  two  survey  numbers  found  in  the 
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plaint, Survey No.8/79 alone is there in Vadiveeswaram 

Village.  It  is  not  correct  to  contend  that  the 

plaintiff is the owner of the suit properties. Based on 

the  G.O.(Ms.)No.460,  dated  09.11.1960,  the  plaintiff 

was  not  in  possession  and  enjoyment  of  the  suit 

property at any point of time. As alleged the plaintiff 

never planted any coconut saplings in the suit schedule 

property. At the instance of the plaintiff one Vincent 

George filed the suit on the basis of the fraudulent 

licence, against the defendant in O.S.No.215 of 1977 

before the District Munsif Court, Nagercoil for the 

relief of permanent injunction. The same was dismissed 

holding that the defendant is in possession of the suit 

property.  The  appeal  preferred  by  the  said  Vincent 

George in A.S.No.124 of 1978 was also dismissed. 

6. Based on the above pleadings, the following 

issues were framed by the trial Court:
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1. Whether the suit property is not a 

poramboke land?

2.  Whether  the  suit  property  situates 

only in Resurvey No.8/79 or whether the suit 

property  situates  in  Resurvey  No.9/37  of 

Vadiveeswaram village?

3. Whether the rights transferred in the 

name of the plaintiff as per G.O.(Ms.)No.460 

has been acted upon?

4. Whether the defendant has trespassed 

into the suit property on 27.04.1977?

5. Whether the suit property which is in 

possession of the defendant has been enjoyed by 

him before 27.04.1977?

6.  Whether  the  defendant  has  made  any 

development in the suit property?

7. Whether the plaintiff has planted any 

coconut trees in the suit property?

6/19

https://www.mhc.tn.gov.in/judis



S.A.No.2260 of 2003

8. Whether the Government has issued any 

tree patta to the defendant in respect of the 

coconut trees standing in the suit property?

9.  Whether  the  judgment  and  decree  in 

O.S.No.215 of 1977 and A.S.No.124 of 1978 are 

affected by the principle of res judicata?

10.  Whether  the  suit  is  bad  for  non-

joinder of necessary parties?

11. Whether the plaintiff is affected by 

adverse possession by principles of limitation?

12.  To  what  relief  and  cost  the 

plaintiff is entitled to?

7. At trial, on the side of the plaintiff, one 

Chellappan, who is the Secretary of plaintiff Board, 

was examined as P.W.1. and Exs.A1 to A4 were marked. 

The  special  report  of  the  Special  Thasildar  for 

Temples, dated 04.01.1984 is Ex.A4. Defendant examined 

himself as D.W.1 and Exs.B1 to B12 were marked. The 
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judgment passed by the Principal District Munsif Court, 

Nagercoil in O.S.No.215 of 1977 is Ex.B1. The copy of 

judgment passed in A.S.No.124 of 1978 by the District 

Court, Nagercoil, dated 11.02.1980 is Ex.B2. The 'B' 

Memo issued in the name of the defendant is Ex.B10. The 

tree  patta  issued  in  the  name  of  the  defendant  is 

Ex.B11. 

8. The trial Court held that though the right of 

the plaintiff was established  through Ex.A4 / special 

report, since the complainant was not added as a party, 

the suit was dismissed. Against which, an appeal was 

preferred by the plaintiff in A.S.No.35 of 2001.

9. The first appellate Court has held that as 

per Ex.B10 'B' Memo, the defendant is an encroacher and 

it has been observed that correction is effected in 'B' 

Memo.  Relying  upon  Ex.A4  /  special  report  of  the 

Special Tahsildar of Temples, it was concluded that the 
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suit property was assigned to the temple and the suit 

property belongs to the temple and also held that the 

mesne  profits  would  be  decided  in  a  separate 

proceedings, thereby the appeal was allowed. Against 

which,  the  present  appeal  has  been  filed  by  the 

defendant Nataraja Pillai. 

10.  The  following  substantial  question  of  law 

arise for consideration:

Is the learned District Judge right in 

not  considering  the  T.C.  patta  and  kist 

receipts  issued  in  favour  of  the  defendant 

while  accepting  the  case  of  assignment  in 

favour of the petitioner, in the absence of 

production of the alleged Government Order?

11.  The  learned  counsel  appearing  for  the 

appellant / defendant strenuously argued that though it 

was pleaded by the plaintiff that as per G.O.(Ms.)No 

460, dated 09.11.1960, the property was given to the 
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plaintiff,  the  said  G.O.  was  not  filed.  Through 

Ex.B10 / 'B' Memo and Ex.B11 / tree patta it has been 

proved that the defendant has been in possession and 

enjoyment of the suit property for about 38 years and 

the  suit  is  not  maintainable  for  non-joinder  of 

necessary parties. It is his further argument that the 

case  of  the  defendant  was  strengthened  by  marking 

Ex.B10 / 'B' Memo issued in the name of the defendant 

and Ex.B11 / tree patta granted in the name of the 

defendant. 

12.  Per  contra,  the  learned  counsel  appearing 

for the respondent/plaintiff would vehemently contend 

that  the  plaint  schedule  property  belongs  to 

Pachaperumal Sastha Devaswoms, which comes under the 

control  of  the  plaintiff  and  the  suit  property 

comprised  in  Resurvey  Nos.8/79  and  9/37  of 

Vadiveeswaram village. It is his further argument that 

the right to enjoy the property was transferred by the 
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Board of Revenue to the plaintiff by way of Government 

Order  in  G.O.(Ms.)No.460,  dated  09.11.1960.  It  was 

further  contended  that  it  is  the  defendant  who 

encroached upon the property on 27.04.1977 and it is 

the  plaintiff,  who  planted  60  coconut  saplings  on 

17.06.1971. It was further contended that one Vincent 

George  was  granted  licence  for  the  period  from 

01.06.1973 to 30.06.1975 for an amount of Rs.350/- by 

the plaintiff Board. It was also contended that notice 

was also issued to the defendant and the reply notice 

with false contents was received.

13.  The  suit  was  laid  by  the  Assistant 

Commissioner / Executive Officer of Incorporated and 

Unincorporated  Devaswoms,  Susindram  against  Nataraja 

Pillai, S/o. Subbiah Pillai for declaration of title 

and recovery of possession of the suit property with 

mesne profits at the rate of Rs.1,000/- per annum from 

the date of suit till recovery of possession. The suit 
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property  is  situated  at  Vadiveeswaram  Villate  at 

Agasteeswaram Taluk in Old Survey No.1940 A / Resurvey 

No.8/79 and 9/37. The extent of property is 0.37 Ares / 

1.07 cents. 

14.  The  learned  counsel  appearing  for  the 

defendant drew the attention of this Court that the 

property itself is a poramboke property and therefore, 

it is only of Government property and the property does 

not  belong  to  the  temple.  The  G.O.,  cited  by  the 

plaintiff was also not produced, which would go to show 

that based on the incorrect details the suit was laid.

15.  The  learned  counsel  appearing  for  the 

respondent/plaintiff would refute the said allegations 

that  even  Ex.A4  /  special  report  of  the  Special 

Tahsildar shows that the suit property is the poramboke 

property.  As regards the nature of property, it is 

clear that it is poramboke property.
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16. The special report of the Special Tahsildar 

for temples was marked as Ex.A4. The Government Order 

in G.O.(Ms.)No.460, dated 09.11.1960, was  not filed by 

the plaintiff. Therefore, Ex.A4 / Special Report needs 

a close scrutiny.  On a careful perusal of Ex.A4, it is 

dicernable that the then Special Tahsidar for Temple 

lands, Nanguneri sent a special report to the Special 

Officer of Temple lands, Chennai. The report was sent 

on  04.01.1984.  By  means  of  this  report,  the  basic 

records of Arulmighu Pachaperumal Sastha Thirukovil was 

prepared  and  it  was  sent  as  a  special  report.  The 

relevant  details  of  the  said  report  are  extracted 

hereunder: 

“”””””“”“Bfhtpy;  epyg;gjpBtl;od;go  giHa  rh;Bt  vz;  1940/A 

(V1.07)  Bfhtpy;  nUg;gplkhff;  fhl;lg;gl;Ls;sJ.  Correlation 

statement go nJ hPrh;Bt vz; R.8.79 (b# 037.83.01.02 kw;Wk; R.8/184 

b#  0.03.33.522  Mfpatw;iw  cs;slf;fpaJ.   nit  nuz;Lk;  fpuhkf;  

fzf;Ffspy;  bgw;wp  gr;rk;  bgUkhs;  rh!;jh  Bjt!;tk;  g[wk;Bghf;fhf 
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fhl;lg;gl;Ls;sJ. m/kp gr;rk;bgUkhs; rh!;jh Bfhtpy; hP rh;Bt vz; R8.84y;  

cs;sJ. BfhtpYf;Fr; Rw;Wr;Rth; cs;sJ....

hPrh;Bt vz; R.8.79 y; jw;bghGJ BfhtpYf;F mDBghfk; ny;iy. 

mjpy; Kd;g[ Bjt!;tj;jpypUe;J itj;jjhfj; bjhpag;gLk; bjd;id kuA;fs;  

cs;sd. ne;epyk; BfhtpYf;Fg; gpd;g[wk;  cs;sJ.  S.eluh$gps;is vd;gth;  

nij  Mf;fpukpj;J  cs;shh;.  B M 3 H 3 /  92 y;  tUtha;Jiwapdh;  

eltof;if vLf;fpd;wdh;. ””“” 

17. The suit was filed in the year 1987. Though 

the plaintiff has filed the suit for declaration of 

title, considering the nature of the property being a 

poramboke land, Ex.A4 / special report has to be given 

primary importance, as the Special Thasildar for the 

Temple  lands,  Nangunery  has  sent  a  report  to  the 

Special Officer (Temple lands), Chennai in respect of 

the suit property. 
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18. On the defendant side, Ex.B10 / 'B' Memo was 

issued in the name of the defendant in connection with 

the  Resurvey  No.8/79  of  Vadiveeswaram  village.  Tree 

patta was also granted in the name of the defendant 

Natarajan  Pillai  in  respect  of  Resurvey  No.8/79  of 

Vadiveeswaram Village, Agasteeswaram Taluk. Tax at Rs.

248/- was imposed for the trees standing in the suit 

property. A notice dated 22.12.1981, in respect of the 

suit  property  was  issued  to  the  defendant  by  the 

Tahsildar of Nagercoil under Section 5 of the Act No.3 

of 1905, for evicting the suit property. Therefore, it 

was vividly made clear that the property was granted to 

Pachaperumal Sastha Thirukovil and it was encroached by 

the defendant, which is evidenced by 'B' Memo and the 

notice issued by the Revenue authority as mentioned 

supra. 
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19. Having received the 'B' Memo, tree patta and 

the  notice,  it  should  not  lie  in  the  mouth  of  the 

defendant that the plaintiff is not the owner of the 

suit property.  In Ex.B12 / notice was issued to the 

defendant, a clear mention is made that the property 

belongs to Pachaperumal Sastha Devasoms. Therefore, the 

suit  property  is  a  poramboke  property,  which  was 

assigned to  Pachaperumal Sastha Thirukovil and the 

said suit property was encroached by the defendant and 

the  said  factum  is  proved  by  Ex.B10  /  'B'  Memo. 

Ex.B12 / notice was issued by the plaintiff demanding 

the defendant to vacate the suit property. Therefore, 

this Court is of the considered view that the property 

belongs to Arulmighu Pachaperumal Sastha Thirukovil and 

the defendant is an encroacher of the suit property. 

Therefore, it has to be necessarily concluded that by 

virtue of the assignment made by the Revenue Board, the 

Temple has to be declared as a owner of the property. 
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By virtue of Exs.B10, B11 and B12, the defendant is the 

encroacher, who is in possession of the suit property. 

20. In view of the aforesaid discussions, the 

substantial question of law is answered in favour of 

the plaintiff. 

21.  In  the  result,  the  Second  Appeal  is 

dismissed and the judgment of the first appellate Court 

is hereby confirmed and the suit is decreed as prayed 

for. There is no order as to costs. The quantum of 

mesne profits will be decided in a separate proceedings 

and  the  defendant  is  ordered  to  hand  over  the 

possession within a period of two months from today.

 

   

    

  18.10.2023

akv
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To

1.The District Court, 

  Kanyakumari District,

  Nagercoil.

2.The District Munsif, 

  Musiri.

3.The Section Officer,

  V.R.Section,

  Madurai Bench of Madras High Court,

  Madurai.
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R.KALAIMATHI  ,J.  

        akv

S.A.No.2260 of 2003

18.10.2023
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