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THE MADURAI BENCH OF MADRAS HIGH COURT

  DATED: 18.12.2023

CORAM:

  THE HONOURABLE MRS.JUSTICE S.SRIMATHY

S.A.(MD).No.405 of 2017
and

C.M.P.(MD)No.8544 of 2017
1.Kannan
2.Pandian
3.Radhakrishnan
4.Chandra ... Appellants

/Vs./
The Panchayat President,
Rosalpatti Panchayat Office,
Pandian Nagar,
Virudhunagar Taluk,
Virudhunagar District. ...Respondent

P  RAYER  :  Second Appeal filed under Section 100 of the Civil Procedure Code 

against the Judgment and Decree, dated 14.09.2015, made in A.S.No.13 of 2014 

on the file of the Subordinate Judge, Virudhunagar, confirming the Judgment and 

Decree, dated 29.01.2014, made in O.S.No.154 of 2003, passed by the District 

Munsif Court, Virudhunagar.

For Appellants    : Mr.I.Suthakaran

For Respondent : Mr.A.Baskaran
  Additional Government Pleader
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 JUDGMENT

The plaintiffs are the appellants in the present second appeal. For the sake 

of convenience, the parties shall be referred as Plaintiff and Defendant as per the 

ranking in the suit.

2. The Panchayat was trying to lay road in the suit private pathway which is 

shown as cause of action. The contention of the Panchayat is that they are laying 

the road based on the request of the people of Panchayat. This suit is filed for 

declaration and injunction to declare the suit property especially the pathway is a 

private way which exclusively belong to eight  row houses (4 houses on either 

sides) and consequently injunction restraining the defendant from laying road in 

the private pathway. The suit was dismissed, aggrieved over the same, the first 

appeal was preferred and the First Appellate Court has confirmed the judgment 

and decree of the Trial Court and dismissed the first appeal.  Aggrieved over the 

same, the present second appeal is preferred. 

3.  The  second  appeal  was  filed  raising  the  following  four  substantial 

questions of law:

“A) Whether the issues framed by the Trial Court in a suit for permanent  

injunction holds good after the suit was amended as a suit for declaration?
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B) Whether non-compliance of the order as to the further trial by a lower  

appellate court can be bypassed by a trial court?

C) Whether the trial court is right in rendering a finding that 'no additional 

evidence are  necessary when there is  a specific  direction by the  Lower  

Appellate court for further trial?

D) Whether a court can decide the law without permitting a party to let in  

evidence for relief of declaration, by holding that the evidence let in to  

prove injunction is sufficient to decide the case?”

The Learned Counsel appearing for the appellants raised an additional substantial 

question of law and the same is extracted hereunder:

“When the Ex.A2 to A4 clearly proves the suit property as private pathway  

and when the  same is  confirmed in  Ex.A8,  the  parent  document  of  the 

plaintiffs,  in  such  circumstances,  whether  the  disputed  pathway  can  be  

termed as public pathway?”

4. The facts of the case are that the larger extent of the property was sold 

after sub-dividing. The plots were sold along with the private pathway which is 

the exclusive pathway for the row houses consisting of 8 houses, i.e., 4 houses in 

each  row.  The  plaintiffs  are  claiming  the  8  feet  road  alone  to  be  the  private 
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pathway which is ingress and egress to the houses which are situated in the said 

lane. While the houses were sold, the plaintiffs had purchased the same along with 

pathway which is shown as private pathway in their sale deeds and it was never 

ever used as public as pathway. In Ex.A2 while stating the boundaries, it is stated 

that the plaintiffs' property is on the northern side of 8 feet road attached to the 

property. Further, it also states that the land is situated on the southern side of 

Patta Sankaran Vagaira’s land and common lane. The relevant portion is extracted 

hereunder: 

“ gl;lr; rq;fud; tifah nrhj;jpw;Fk;> nghJr; re;jpw;Fk; --- njw;F

jhq;fs; Vw;fdNt fpiuak; ngw;w filf; fl;blj;jpw;Fk; 

nghJr;RtUf;Fk; --- fpof;F

jgrpy; nrhj;jpw;Fk; ghj;jpag;gl;l 8 mb mfy 

nrhe;jg; ghijf;Fk; --- tlf;F

vd; Nkw;ghHitapYs;s epyj;jpw;Fk; --- Nkw;F ”

The  document  speaks  of  two  things,  one  is  “common  lane” and  another  is 

“exclusive pathway”. When the document speaks of exclusive pathway then the 

same  ought  to  be  treated  as  exclusively  pathway  and  it  cannot  be  treated  as 

common pathway. Likewise it is stated in the ExA3 and Ex.A4 also which are the 
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sale deeds belonging to the plaintiffs. 

5. To further substantiate this, the plaintiffs had relied on Ex.A8 which is 

the parent document for the plaintiffs'  sale deeds Ex.A2, Ex.A3 and Ex.A4. In 

Ex.A8, it is stated that the property is situated on the East of 30 feet road namely 

P.S.S.Chinnagurusamy Nayakar Road. It is also stated in the Ex.A8 that within the 

said four boundaries the 10 feet land is left for pathway. The relevant portion is 

extracted hereunder: 

“Nuhry;gl;b fpuhkk; ky;yhq;fpzH NuhLf;F tlGuk; ghz;bad; 

efhpy; i\ fpuhkk; igkh\; ek;gH 345> 352-f;F GJ rHNt ek;gH 9/2 

yl;lH  GQ;ir  Vf;fH  7  nfhz;L  12-y;  njw;fpy;  GQ;ir  Vf;fh;  2 

nrz;L  72y;  fPo;Guk;  nrz;L  88y;  ghz;bad;  efhpy;  gpshl;  12A 

GQ;ir nrz;L 6 2/3 f;F Fsp 20f;F khy; msTfs; tpguk; 12B 

gpshl;  M.r.uh.nrse;jpughz;bad;  epyj;jpw;Fk;  tlf;F  i\ 

M.r.uh.nrse;jpughz;bad;  13-tJ  gpshl;  epyj;jpw;Fk;  njw;F 

P.S.S.rpd;df;FUrhkp  ehaf;fh;  ngauhy;  cs;s 30  mb mfyKs;s 

Nuhl;bw;Fk;  fpof;F  kPdhl;rpak;khs;  epyj;jpw;Fk;  Xilf;Fk; 

Nkw;F. ,e;j ehd;F khYf;Fs; Nky;Guk; ghijf;fhf tplg;gl;bUf;fpw 

10 gj;J mb epyk; NrHj;J tlGuk; fpoNky; mb 101 Ehw;Wxd;W 

njd;Guk; fpoNky; mb 100 EhWk; fPo;Guk; Nky;Guk; njd;tly; mb 29 

,Ugj;njhd;gJk;  i\ ek;gH  epyj;jpypUf;fpw Fbjz;zPH  fpzw;wpy; 

jz;zPH vLj;Jf;nfhs;Sk; ghj;jpaKk;”

6. Both the Courts have relied on Ex.X1 (‘A’ Register), Ex.X2 (10(1) Patta) 
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and X3 (survey sketch) and has come to the conclusion that it is a public pathway 

and had dismissed the suit. But both the Courts have not considered the contents 

of the sale deeds Ex.A2 to Ex.A4 and the parent document Ex.A8. It is seen that 

the parent document was executed on 07.09.1974, wherein it stated that the Nanja 

land having larger extent of 7 acres 12 cents was subdivided, wherein in southern 

side 2 acres 72 cents was again sub divided, wherein in eastern side 88 cents was 

divided  into  plots  and  named  as  Pandian  Nagar,  wherein  Plot  No.12B 

admeasuring 6 2/3rd cents (20 kuli) of land and the said land is surrounded by four 

boundaries.  From the above description, it is evident that the land was used for 

agricultural purpose and subsequently, the land was sub divided as house plots. In 

such  circumstances,  there  cannot  be  any  road  when  the  land  was  used  for 

agricultural activities. It is only after sub division as housing plots, a portion of 

the land was left for road. Even in the said Ex.A8, it has been stated that 10 feet 

land is left for pathway, which means the road is left out for granting access to the 

houses. The said 6 2/3 cents land was used to put up construction, the parties have 

put up eight row houses (four houses in each row). After putting up construction 

the houses were sold along with the exclusive pathway to the parties. In the said 

sale deed, it has been specifically stated that the houses are having exclusive right 

to the access pathway. The phrase that is  used in the sale deed is that  “jgrpy; 

nrhj;jpw;Fk; ghj;jpag;gl;l 8 mb mfy nrhe;jg; ghijf;Fk; --- tlf;F”.  From the 
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above narration it is evident that the alleged pathway is only the private pathway 

and not common pathway. This is further substantiated by the deposition of D.W.

3, who is the Village Administrative Officer, wherein he had stated that he is not 

aware of the nature of the property prior to 1982 and further stated that he is not 

aware of how the land was converted as road, on what proceedings the land was 

converted as road.  Further in the alleged road there is no common street light, no 

drainage,  no drinking water  line.  When the Village Administrative Officer  had 

stated that he is not aware how the road was formed, then it can be stated that the 

road was not formed by the Government or the local bodies. Further when the 

property was developed as housing plots by private parties who had left a pathway 

for  access  to  particular  houses,  then  the  same  cannot  be  stated  as  common 

pathway. 

7. The evidence of P.W.2 (independent witness), who lives in nearby V.O.C. 

Street,  states  that  the  suit  pathway  is  not  common  pathway  but  in  cross 

examination  he had deposed that  he has  no  independent  knowledge about  the 

pathway and the Courts below had rightly rejected his witness. 

8. However the Courts below had relied on D.W.5 (independent witness) 

who lives in nearby V.O.C. Street,  has stated that the suit  pathway is common 
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pathway. But in cross examination he has stated that he is involved in the sale of 

suit property to 4th plaintiff. Even though he denied that he had encroached upon 

the “vari”, which was used as pathway by the common public, hence his witness 

cannot be taken since he is an interested witness. The Trial Court has taken into 

consideration of the oral evidence of DW 5 alone and has come to the conclusion 

that the general public is using the suit pathway as common pathway. 

9. As started supra the Trial Court without referring to Ex.A2 to A4 (sale 

deeds)  and  Ex.A8  (parent  documents)  and  without  noticing  the  fact  how  the 

pathway was formed had come to the conclusion that the suit pathway is common 

pathway. From Ex.A2 to Ex.A4 and Ex.A8, it is clear that the suit pathway is only 

a private pathway and it can never be a public pathway. The pathway is granting 

ingress and egress to the row houses. Therefore, the substantial questions of law 

and additional substantial question of law are answered in favour of the appellants 

/ plaintiffs.

10.  Hence,  the  second  appeal  is  allowed  setting  aside  the  impugned 

judgment and decree rendered by the Trial Court and the First Appellate Court. 

The Panchayat (respondent herein) is restrained from laying any road in the suit 

schedule private pathway.
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11. With the above said observations, the second appeal is allowed.  No 

costs.  Consequently, connected miscellaneous petition is closed.

        

        18.12.2023

Index : Yes / No
NCC : Yes / No

Tmg

TO:

1.  Subordinate Judge, Virudhunagar.

2. District Munsif Court, Virudhunagar.

3.The Panchayat President,
   Rosalpatti Panchayat Office,
   Pandian Nagar,
   Virudhunagar Taluk,
   Virudhunagar District.

4. The Section Officer, 
    VR Section, 
    Madurai Bench of Madras High Court, 
    Madurai.
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S.SRIMATHY, J.

         Tmg

 Judgment made in

S.A.(MD)No.405 of 2017

Dated:

18.12.2023
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