S.A.(MD).Nos.298 to 300 of 2017

THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 18.12.2023
CORAM:

THE HONOURABLE MRS.JUSTICE S.SRIMATHY

S.A.(MD).N0s.298 to 300 of 2017
and
C.M.P.(MD)No0s.6426 and 6427 of 2017

S.A.(MD).N0s.298 and 299 of 2017:

Arunachalam Nadar (Died)

1.Jamuna

2.A .Ramasamy

3.A.Lakshmanan

4 A Kamalakannan

5.A.Palaniappan ... Appellants in both cases

/Vs./
1.Chandra Mohan
2. The Commissioner,
Virudhunagar Municipality,

Virudhunagar.

3.R.S.Premraj ...Respondents in both cases

PRAYER in S.A.(MD)No0.298 of 2017: Second Appeal filed under

Section 100 of the Civil Procedure Code against the Judgment and
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Decree passed by the Learned Subordinate Judge, Virudhunagar, in
A.S.No.1 of 2014, dated 08.06.2015, reversing the Judgment and Decree
passed by the Learned District Munsif, Virudhunagar, in counter claim of
0.S.No.397 of 2006, dated 07.12.2011.

PRAYER in S.A.(MD)No0.299 of 2017: Second Appeal filed under
Section 100 of the Civil Procedure Code against the Judgment and

Decree passed by the Learned Subordinate Judge, Virudhunagar, in
A.S.No.2 of 2014, dated 08.06.2015, reversing the Judgment and Decree
passed by the Learned District Munsif, Virudhunagar, O.S.No0.397 of
2006, dated 07.12.2011.

In both cases:

For Appellants  : Mr.C.Murugavel

For R1 and 3 : No appearance
For R2 : Mr.M.Muthu Geethayan
S.A.(MD).No0.300 of 2017:

Arunachalam Nadar (Died)

I.Jamuna

2.A.Ramasamy

3.A.Lakshmanan

4.A Kamalakannan

5.A.Palaniappan ... Appellants
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/Vs./

1.The Commissioner,
Virudhunagar Municipality,
Virudhunagar.

2.Chandra Mohan
3.R.S.Premraj ...Respondents

PRAYER: Second Appeal filed under Section 100 of the Civil Procedure
Code against the Judgment and Decree passed by the Learned
Subordinate Judge, Virudhunagar in A.S.No.3 of 2014, dated 08.06.2015,
reversing the Judgment and Decree passed by the Learned District

Munsif, Virudhunagar, in counter claim of O.S.No0.397 of 2006, dated

07.12.2011.
For Appellants  : Mr.C.Murugavel
For R1 : Mr.M.Muthu Geethayan
For R2 and 3 : No appearance
sokoskoskosk
COMMON JUDGMENT

The first defendant in O.S.N0.397 of 2006 namely Arunachalam
Nadar is the appellant herein who has filed all the three second appeals.
The plaintiff in the suit is the 1* respondent in the second appeal. The 2™

defendant municipality is the 2" respondent in the second appeal. The 3™

3/22

https://lwww.mhc.tn.gov.in/judis




S.A.(MD).Nos.298 to 300 of 2017

defendant is the 3™ respondent in the second appeal. For the sake of

convenience, the ranking in the suit is followed in the present judgment.

2. The Learned Counsel appearing for the plaintiff / 1* respondent
herein submitted that pending the second appeal the plaintiff had sold the
property to third party namely Mrs.M.Jeyanthi Chellam wife of
Manickam along with the right in the suit property, hence the party had
instructed not to appear on behalf on him and proceed with the case
anymore. Hence it is necessary to implead the said subsequent purchaser
and prayed to implead the necessary party. This Court is rejecting the
said plea since as per the principle of lis pendens the plaintiff / 1%
respondent rights alone would pass to the subsequent purchaser. Hence
the rights of the plaintiff / 1* respondent and the 1% defendant / appellant
ought to be determined. Further as per the instructions of the plaintiff, he
had sold the property as early as 2016 itself and the second appeal is filed
in the year 2017. All these years the plaintiff / 1* respondent had not
taken any steps to implead the subsequent purchaser. The second appeal

was posted for hearing on 20.10.2023, 21.11.2023, 07.12.2023,
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14.12.2023 and finally on 18.12.2023. On 18.12.2023 the plaintiff / 1*
respondent had filed the aforesaid memo which would indicate that the
plaintiff / 1* defendant is adapting delay tactics. Hence, this Court

proceeds further to hear the second appeal.

3. The suit is filed by the plaintiff for permanent injunction
restraining the first defendant from interfering in the peaceful possession
and enjoyment of the suit property. The claim of the plaintiff is that the
plaintiff has purchased the property in Survey No0.392 on 03.05.2006 and
enjoying the suit property. The property is having the pathway in Survey
No0.397/P and the plaintiff is enjoying the pathway. But the first
defendant namely Arunachalam Nadar had disturbed the enjoyment of
the said pathway and hence the plaintiff had filed the suit for permanent

injunction.

4. The first defendant has filed a written statement stating that the
said lane exclusively belongs to his property and the same is not a public

pathway but a private lane. Apart from filing a written statement, the
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first defendant has also filed a counter claim and has paid separate court
fee showing the separate cause of action. In the counter claim the 1*
defendant Arunachalam Nadar had stated that the plaintiff had filed a
complaint before the municipality claiming that the said lane is public
pathway and alleged that the 1* defendant had put up wooden door
preventing the plaintiff from using the public pathway. On receipt of the
complaint the municipality without issuing any notice had demolished
the wooden door and compound wall within five days. Hence based on
the said separate cause of action the 1* defendant had filed the counter

claim.

5. The Trial Court has considered the evidence cited by the parties
and dismissed the suit and has allowed the counter claim of the first
defendant. Since the Municipality has removed the wooden door which
was erected by the first defendant, the Trial Court has imposed a cost
against the Municipality and directed to restore the door. Aggrieved over
the said Judgment and Decree, the Municipality has preferred first
appeal. Aggrieved over the dismissal of the suit, the plaintiff has filed a
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first appeal and aggrieved over the counter claim of the 1* defendant, the

plaintiff has preferred first appeal. Hence, there were three first appeals.

6. While considering the case of the plaintiff, the First Appellate
Court has rendered a finding that the counter claim is not maintainable,
since under Order VIII Rule 6A counter claim cannot be raised against
the co-defendant. The First Appellate Court further held that the
document of the first defendant shows it as private lane, but the same
cannot be accepted as private lane, because the survey document of the
Municipality states the lane as a public pathway. Therefore, the
weightage is given to the survey documents of the Municipality. But
rejected the sale deed and four boundaries shown in the first defendant
document, wherein in the four boundaries on the western side of the 1%
defendant document it is shown as “private lane”. Without believing the
sale deed, the First Appellate Court had allowed all the three appeals.
Aggrieved over the same, the first defendant has filed the present three

second appeals.
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7. The second appeal was admitted on substantial questions of law
a, b and d. But the first defendant also prayed to consider the substantial

question of law e and also canvassed the same before this Court.

8. As far as the first substantial question of law is concerned, the
first defendant 1s claiming the disputed pathway as “private lane” which
is exclusively granted to the property situated in S.No0.396. When the title
over the lane is questioned by the first defendant, then the plaintiff ought
to have filed suit for declaration, declaring the said lane as public lane, in
such circumstances whether the suit for bare injunction can be

maintained.

9. The Hon’ble Supreme Court had rendered a judgment in
Anathula Sudhakar Vs. PBuchi Reddy reported in (2008) 4 SCC 594
wherein it has been elaborately dealt when a suit for declaration ought to
be filed and when a suit for bare injunction ought to be filed. The

relevant portion is extracted hereunder:

“21. To summarise, the position in regard to suits for prohibitory
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injunction relating to immovable property, is as under:

(a) Where a cloud is raised over the plaintiff's title and he does
not have possession, a suit for declaration and possession, with
or without a consequential injunction, is the remedy. Where the
plaintiff’s title is not in dispute or under a cloud, but he is out of
possession, he has to sue for possession with a consequential
injunction. Where there is merely an interference with the
plaintiff's lawful possession or threat of dispossession, it is

sufficient to sue for an injunction simpliciter.

(b) As a suit for injunction simpliciter is concerned only with
possession normally the issue of title will not be directly and
substantially in issue. The prayer for injunction will be decided
with reference to the finding on possession. But in cases where de
jure possession has to be established on the basis of title to the
property, as in the case of vacant sites, the issue of title may
directly and substantially arise for consideration, as without a
finding thereon, it will not be possible to decide the issue of

possession.”

In the present case admittedly the 1* defendant has raised a cloud over

the title over the pathway. Infact the 1% defendant not only raised a cloud
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but has filed counter claim after paying court fees. By applying the
judgment stated supra, the plaintiff was not in possession of the private
lane at all, which is evident from the fact that the plaintiff had purchased
the property in S.No0.392 on 03.05.2006 and on 08.09.2006 had filed a
complaint to the municipality and the municipality had removed the
wooden door of the 1* defendant on 13.09.2006, within five days from
the date of purchase. It is not the case of the plaintiff that the wooden
door was erected recently, that too after his purchase of the property.
Admittedly the wooden door was old and was in existence at the time
when the plaintiff had purchased of the property. Further the Advocate
Commissioner report also states that the wall was constructed by the
plaintiff recently. The south western side the plaintiff Chandra Mohan
had put new Tin Sheet Door and over the said Tin Sheet Door new two
feet concrete sunshade was extended. Therefore, this Court is of the
considered opinion that the wooden door was available even prior to the
purchase of the property. Hence when the vendor of the plaintiff was not
in possession of the lane, then the plaintiff cannot be in possession of the

lane. By applying the ratio laid down in Anathula Sudhakar Vs. P.Buchi
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Reddy reported in (2008) 4 SCC 594, where a cloud is raised over the
plaintift's title and he does not have possession, a suit for declaration and
possession, with or without a consequential injunction, is the remedy.
Hence the suit filed by the plaintiff for bare injunction is not
maintainable and liable to be dismissed. Therefore, the first substantial

question of law is answered in favour of the first defendant.

10. The learned Counsel appearing for the first defendant relied on
the parent documents which were executed for the Survey No.392. In
Exhibit B2 sale deed dated 18.08.1961, wherein four boundaries were
stated as under:

“Hrenm  6lF1 196066

18.08.1961
6601 6T6001:1961-1D0 QUHOFSHSHUI 2862HIT LIHSHTLD.
JIHEBOBTHHSHAIT:- F.Fe0eme0WIDIOTET & /GIL.OLLL.FRIST6IBIS
BITLTIT.
JIOF  QUTRISIUIGNTSH6IT:- JTRLDLOM6T 61608 OleueiTenemuIDLOT6T-1,

USHLOTEUS  DILDLOT6IT-2,
HLUFeL QFTHH eluyd:- 'A' Cegl ulem JTegIbTeT (67)
OEUETEMETULILDLOTET  LIT&LD

QToBTHUTD  19.60HAHIBST  Flug  lBHHIBST  (LPedLIeD
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Leyewt, 12 eugl eunily 2 eeem usvpwl GLapt 9 ygs Cumpir
11 19.6160 392 BT 2 6iten &l (HbE LOT6L:

QIL&HG 19.61610. BHT391 60.6L.6LI &.6MLOENIT [HTSHFTE6H

HIpH@ 1g.6le0. 397 BT 2 6T OFHm, Ig.6le0. FHIiT.396 L
Br.euworflwin  preat  sringuiss  enwenT  GQUflwgbL,  19.6T6r0
BT 395 BT efl.elen.61b.6.FHFHed FUTLG [HTLT.

Oam@  19.61610.1T.393  GIL.OLLF.FH60EM6OWILDIOTEIT.  19.6T610.[HIT394
&l.6T601.6T1LD. 6] A GTFLITLIZ  [HITLTIT.

Com@ 19.61610.HIT.391 BT  HWEIT  60.CLI.LLEDLOSIT  BHTHFTEI6M,

19.61610.391 BT OLLL.L.JFSHSHenFUTUS [HILT.

Qb TVBGH6T  leugdl HTH@E: Csoymld FeumsTuL  &lpBLosd
oTHug 19 e ypd FeuT GuTHenouled UTSHWETUL  ClFHedall 60
orduig 6-1/2 seneGealenujid GedLmid eufl UTENHUID 2_6iTen
al(hD, @FHOleT FFTAIUWSHHD 26uFH  HTHG: QILLJID 6T
ursugemiL.  Opemeul 60 grdluig 34  Guedumid  &euT  LTFHujd
spUBID  FeuT  CaThHupweTuL.  &SpGosd  gmrdHung  20-1/2
SIETRYGITEN  LOMATHIGV(PLD  SIFHO SLQUIBHESHB CHBE UTTHS
&S, SBSIFFTUALYD, OFHemld (PpHH Oeuefluyd 1LI1-Cegiguled
USLOTOIEH  SIDITEHEDL U il IgeId Hei 1augH HTHG il 1960
2 eitem  euPluyd 26Ul aiBD SHeYblensv 6160 Mldh  emevL
GUENGBWIMBIT  FLOTVSHSH(LPLD.

2)  OegLeyewt, Gegglng OegLeyewt, 126ugh el
2 6MOHMmNL 19.61600.389 BT 2 6il6N  HOL LITDHHG LOT60:-
T.S.N0.391 pit 6v.0LL.L.&.60WeNT BTHFTREN 6l BHGHWD OHBGS,

19.6Te00.HBIT. 391, 398 [ 60.0L.L.& 6DOGIT  [BTHFTEI6H
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Al (BhHGID, lg.6Ter0.MiIT. 397 BT wrs  BILAT e BHGWD
HIPHG.

19.6T60.HIT.414 BT HPGosd 2 6iTeNGIGHHOBEGHID 6L HSE.

T.S.No.393 pir B Gegluysd udHDTeus  SIDLDT6N
ol o@D,

19.6160.HIT.392 BT @Feh leugH H1HG oSG GLoBE.
RBBGH6T QULLBLD HTHG-1: OHeal_ed mraluwig 7-1/4 &ipGoed
MTHUIY 5 DIEN6BEH6ITEN  OLITHIND  [HeWL LITeNHUID, Sgiedein
OBB@: aILHmev HPBsd MrAwig 6-1/2 CHsiidemev  &IpGLoed
gy 5-3/4 OFHeiiale0 mrdHulg 36-3/4 Sjeneleiten  GLITHINLD
BOLLUTHHUID Hd 2 6By QuUIGDID  HewL LITengduilsd
60.0\L1.L1.&.606uT  BTHITRMmISGAW QUTHEDD HOLUTDS Hbd)
I, 2 eugl HTHE IBHHEHHG6TN GUTHINID  HenL LTengullsy
geb@GeTen  6-60 4 UmE  utHHwepd  Gey  HewL
uTengGUleVlHSHHM QuTEHlemLD HFH6) Hl6M6V UTSH&IWI(LpLD
FLDTVOHSH(LPID.”

While showing the four boundaries, on the eastern side, it has been
clearly shown as “S.N0.397 Ulltheru” (2_s10%@m). Further the first
defendant has also relied on Exhibit B3 to prove that the 1* defendant’s
private lane 1s shown as boundaries, wherein the eastern boundary is
shown as Survey Nos.396, 397, 398. In order to give clear picture, the 1*
defendant’s property is in S.N0.396, the disputed lane is in S.No.397/P
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and one Deivanaiammal’s property is in S.No.398 and the said
Deivanaiammal is having another portion of the disputed private lane in

the same S.No0.397/P.

11. To prove that the plaintiff is not entitled to the disputed lane, a
reverse method is also applied. The plaintiftf’s property is in S.N0.392
and in the plaintiff’s parent documents which is marked as Ex.B2 and
Ex.B3, the eastern boundary is shown as Survey No0s.396, 397 and 398.
On the western side and norther side boundaries it is shown as Survey
No0.391. On the southern side it is shown as S.No0.393. Further the
property in S.No0.392, the pathway to the plaintiff’s property is from
S.No0.389. The said S.N0.389 is shown as Item No. 2 in the document and
the sale 1s for the Item No.1 in S.N0.392 and Item No.2 in S.No.389. For
Item No.2 separate four boundaries are shown in the said document. All
these facts would show that the plaintiff has a separate pathway for
ingress and egress to his property in Survey No.392. At the same berth
the first defendant property is in S.No0.396 and is having a separate
pathway for his ingress and egress for his property in Survey No.396,
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which is in S.No.397/P. Likewise the property belonging to
Deivanaiammal is in S.No0.398 and is having a separate pathway for his
ingress and egress for her property in Survey No.398, which is in S.No.
397/P. When plaintiff has a separate pathway in S.No.389, likewise the
first defendant is having a separate pathway in S.N0.397/P and the said
Deivanaiammal is having a separate pathway in S.No.397/P, hence the
claim of the plaintiff that the S.N0.397/P is a public pathway is false. If
the plaintift’s case ought to be accepted then the S.N0.389 also should be
declared as public pathway and the 1% defendant and the said
Deivanaiammal also is entitled to the said pathway in S.No0.389.
Therefore, this Court is of the considered opinion that the plaintiff is
absolutely wrong in claiming right in the private lane exclusively
belonging to the 1* defendant. Infact the Ex.B2 and Ex.B3, the parent
documents of plaintiff’s property would clearly indicate that the plaintiff
1s not entitled to T.S.No.397 pathway, but the plaintiff sale deed in Ex.A2
has granted the pathway. When the plaintiff’s vendor is not having any
right over the said pathway, then the vendor cannot sell the said pathway
to the plaintiff and the mischief is in the plaintiff’s sale deed Ex.A2.
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12. The next substantial question of law that was raised is whether
the co-defendant can seek a relief of declaration. The Appellate Court has
terribly erred in terming the first defendant as co-defendant along
Municipality. The first defendant is claiming relief against the plaintiff
alone. Incidentally, the second defendant has removed the door which
was erected by the first defendant. Hence, the claim was sought against
the Municipality to restore the door, which can never be termed as a
relief against the co-defendant. Moreover, the issue is whether the
disputed lane can be termed as public lane or private lane and this would
not make the 1% defendant and municipality as co-owners and co-
defendants. The main relief by the first defendant is against the plaintiff
and incidental relief is only against the Municipality to restore the
wooden gate. Therefore, the second substantial question of law is also in

favour of the first defendant / appellant.

13. The next substantial question of law is whether the plaintiff
had proved the dispute lane as public lane by placing reliance on the
revenue records which is stated in the deposition of the plaintiff. The 1%
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defendant / appellant relied on the judgment rendered by this Court in

S.A.No0.658 of 1999 wherein it is held as under:

“11. Though the 9th defendant / Municipality has stated
that the suit and schedule property is public street and the same
has been maintaining by the Municipality, it has not produced
any document to show that either of the vendor of the plaintiffs or
the plaintiffs have dedicated/gifted the paint 2" schedule property
in favour of the Municipality. The plaintiffs, who are the owners
of the I schedule property, have also not made a request to
declare the suit 2" schedule as public pathway as per the District
Municipalities Act. When there is no dedication/gift/ requisition
by the original owners, the 2" schedule property cannot be
declared as public street.  Moreover, the suit 2" schedule
property has not been maintained by the Municipality by laying
road, drainage facility, etc. Though by relying on Exs. B6-Town
Survey Register and B7-Survey sketch, it is contended by the
defendants that the suit 2" schedule property is a public street, a
perusal of Ex. B6 shows that the suit 2" schedule property has
been described as "Boosthathi Sanjeevinathapuram North
Street". The word "Boosthathi" refers to Patta land belonging to
private individuals. Therefore, even on the basis of Exs. B6 and
B7, it cannot be presumed that the suit 2" schedule property is a
public street. Moreover, the entries in the revenue records itself

would not confer any title on the 9" defendant.”
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The plaintiff is relying on the revenue records and submitted that the
disputed lane is public lane. When the sale is executed along with roads
and pathways, then the roads and pathways ought to be gifted to the
municipality, then only the said roads and pathways would be vested with
the municipality. If not gifted, then the municipality cannot claim any
vesting right over the road. This has been confirmed in the judgment
referred supra. Any revenue records and survey records should align with
the documents of the private parties’ properties. The right to hold
properties are guaranteed under the constitution. Therefore, the survey
records should go along with or align with the private persons
documents. Therefore, the First Appellate Court had erred in relying on
the survey records without verifying the fact that the lane was not gifted
to the municipality. As stated supra when the plaintiff is having a private
lane in S.No.389 for the property in S.No.392, likewise the first
defendant is having a private lane in S.N0.397/P for the property in S.No.
396. Therefore, the survey records of the Municipality are not alignment

with the sale deeds of the private parties. Hence, by relying on survey
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records and granted relief to the plaintiff is illegal and the substantial

question of law is answered in favour of the 1* defendant.

14. As far as the compensation payable by the Municipality is
concerned, the plaintiff had purchased the property in S.No0.392 on
03.05.2006 and on 08.09.2006 had filed a complaint to the municipality
and the municipality had removed the wooden door of the 1* defendant
on 13.09.2006, within five days from the date of purchase. The
Municipality has acted on the complaint of the plaintiff and had removed
the wooden door and demolished the compound wall without even giving
any notice to the first defendant. From cause of action shown in the
plaint itself is evident that the plaintiff has not stated that the wooden
door and the wall was erected after the purchase of suit property.
Therefore, there is no cause of action as such and suit is vexatious.
Moreover, at a high speed the Municipality has acted on the complaint of
the plaintiff, the bias attitude of the municipality is explicit. In such

circumstances, the 1* defendant / appellant is entitled to compensation.
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15. Therefore, all the three substantial questions of law are
answered in favour of the first defendant / appellant. The judgment and
decree of the First Appellate Court is set aside and the judgment and
decree of the Trial Court is upheld. The suit filed by the plaintiff is
dismissed. The Counter Claim of the 1* defendant is granted. All the
three second appeals are allowed. The Municipality is directed to restore
the wooden door and the wall belonging to the first defendant within a
period of eight weeks from the date of receipt of the copy of this

judgment.

16. With the above said observations, the second appeals are
allowed. No costs. Consequently, connected miscellaneous petitions are
closed.

18.12.2023
Index : Yes/No

NCC : Yes / No

Tmg
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TO:
1. Subordinate Judge, Virudhunagar.

2. District Munsif, Virudhunagar.

3.The Commissioner,
Virudhunagar Municipality,
Virudhunagar.

4. The Section Officer,
VR Section,
Madurai Bench of Madras High Court,
Madurai.
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S.SRIMATHY, J.

Tmg

Judgment made in
S.A.(MD)Nos.298 to 300 of 2017

Dated:
18.12.2023




