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ORDER

This Civil Revision Petition has been filed against the impugned order
dated 10.01.2017, passed by the learned Principal Sub Judge, Thanjavur, in [.A.No.

346 0of 2015 in O.S.No.25 of 2002.

2.By the impugned Order, the learned Principal Sub Judge, Thanjavur, has
dismissed 1.A.No.346 of 2015 with the following observations:

"S.a06: @ SHILL) UTHUPD CHL B L S|  1OIBTTA/
uTd Bibospieiled 22.08.2003-60 &Hirer GLUBB gmmensd BmIs
Lfsmy  Srcireneoruiediing LITGEBEH DU 6lbTend  d5.30,000/-
SHWS bBIDGITBSH P60 mULILIB OlFULIL DI6DILOS]
Cousmirig BUDIOsDIEWE)  HTHBV GIFUIBIONTONTT. 6IBHIT  LOSDIBHTTTHET
BILINTID  HTHBV  CIFUNILIIL BTTON 61BN HWIUINGD,  LDGDIBTTIT
UTSH  PUBHEMVLIL FIOTH — HiLiTenswr  22.08.2003  BHHlilsv
CLIBBIGTIONTT 660D, DBETLINQ — BHIFUI  LITHDBIS — O)BHTemBeNL
CFSs]  BULLSSSHMS  UBley  CFUIG BB
Clsmertelr  @gewi(h  IOTH BV  DEUBTFID  GUIPBIGLILIL (HITEITH/
TEOIMID  DY6oTT6V  LOGIHTIT/ 6uTdh 11  Deoi(BBHEpSHHD  BCLO6VTS
&TeVD &L Ulel] BIDIospiewe)  HTHB6V  CIFUISHIOTETIT
6TEUIILD,  DHeoTeD  @UDIospisme)  GlFeveYysH  CIBHTEMBULL 60T
BHoNIEpLIY OFUILI Couswi(BLD 6TCIMILD FnILI6YT6TITIT,

6.9 HIL  UTHEIBMeT  DHQLILIDL UTeD  &IPDHHD
Camiiemu LMFSBSHe0 Qeieupddled &L bk 22.08.2003 e
1 ps60 4 LilgPHleurdHserr BHIosimeSFI0 YeTTHToe) CHTBIT
BTN HETTSBLILIL (B Q(BBHEMEVLIL F SITLILIT6D600T
LB Ib& Bertenih). Db  BHILIITenswTUileaiilg  LiTHIeuTHIEHeT,
UTSHIUIL_ 1D IS BI6ML_F OIFTSHPlemiemL_L1 QLILIBESH S BI60
GewiBerten Byl LTSS CBTewswiter  ¢5.30,000/-&%m
UTHUI_1D GBS CBTeWI(B UTHIUNTT CUILIThSSH DUl FTF6TLD
IpIHS  CBTBSH — HTUT  CFTSHBIV  DICLITHSHWSUILD
UTHIUIL_1D GLILIGDL B Ceuewir(BLD 6Tl SHITLILITENE0T
CFUILIILIBDIBSHI 6Teoimd BHMES Bewi(h IOTH BTV D6UBTFLD
QUIDBIGLILIBDIBSI 660D — BHITLIITeN6HT  UIPBIBLILIL (HETTENIS].
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(LPGITSHITIIT UTSH  @IIspIled  LIGhFTUISBTTHENT — APEVLD
CaL L &0 61BIT OIS TITHNT DI LITSHDS CBTewd GBS
OCBTewIB  BWFTF6D  6TUPHIH — CIBTHLILSTE — GIFTEHINBHTEV
BLOIQHME  61(BBHBITIOE) QBHSBNE FnILTONTT. DD  6IHIT
LOGDSBTTTH 6T Llgsleurslserr SDIBIB6NT eI INRY,
omsbeietenmi.  22.03.2003-60  UImniésrni’ L SHicinrensvori ileor
Cuifled  LT&EDBIS  BlTUIHCIBHTENHMUI  WULITH  CIFUIHI — DIFUIL]
USBITLD 611pDHS  OIBT6ITen 12 Y6mi(BEH6IT HTEVTUD] (LPIR6adBHE
30 [BITL. B61T 616HFILJ61T6IT [Blem6VUil6D OGS ITTIT -
UTSH]  BUDIDeDIeNe)  HTHHBD  CIFUIHIGNTOTTT.  GHIOMT 12 246007(h
BIVSHBIBGD ODIBTIT - UTH H6oh| LITIOT6wT 6T G ALEVS D60
ClFmeLVl TN BAJ6wTD  GJBMIS — CIBTONTENIHInIQUISHEV6V.  6THIT
LOGDSBITTTH 6T LIlgPleundlserr  LIGhFTUSBITEHET — APVLD
BITWILILISIHITLD  6TUPDHISH  HBUBTE — CIFTOTBTHOYLD,  DIBH6ITEV
[BLOUIQEHNE  61(HHBTIDED @ (BbhI M L HTH6ID, Heoidh| LiFLomenr
QUTEH G AUPEVSH D60 LOSDIBTIT/ QUTH]  FnWIUIGTET SO 12
DY (BB BTV  HTIDHSHMB  I06UTvHSI  LDDIBTIT  UTHHS
uT&s  BlFuSCBTnHMUW  WULITE CFUIL DD  DieTBS
S&bSH LOW ML) Mm% CIBT6ITENI S InIQUI BT[] 600T/BI 61T
61D  @6eOemev 6160 BbSH  BDHIDBID  (LpIg6)  CIFUIBIBSI.
BleBCUBmI 10D HTHBD CFUINSBESG 2 Ul BTV HUBTFLD
(pIQ&YMmILD [BlemevUileD LOSDISBITT/ UTH] BITEHBH6ED
CFUIBBBSHID BIDIDs) GHIIS CBTAOTNTSIIQUIFHE06V 6160 Db
Ly Flemens@ HiTe) BTemiBIBS.

ApIgeuTs, BUDIoe)]  H6NE1bLI  CIFUILILILIBSIBS.  CIF6Ve)s
OCarens @evemev.[]

3.1.LA.No.346 of 2015 was filed by the first petitioner to permit him to deposit

the decree amount. The prayer reads as under:

SUMBWITEY, Fepdld CHTTLLAT DieUTHeiT SHule)]
OFuimnl BBev 6w HTTewIRIGM6ENT  OEHT6mT(H
Cuomuy  FiliuTenswiulled  sewi(BeiTonLly — &lenyul
uredd  Gemenswimenr  eh.30,000/-wjb  (eHUITUI
wiugl  uird L B)  Fapsd  Camiligsd
OLurdl. QFuigl GHT6TeN SIS AILPHISIL
S5&HD 2_5576) Gl Gouemiguig
SiuFULI(pLD, HWTwponsd  RmHeHSBSE.

For the above reasons, the Court 1is
pleased to make a suitable order allowing
to deposit the purchase balance amount
of Rs.30,000/- (Rupees Thirty Thousand
only) as found in the decree in the Court.

4.1 have heard the learned counsel for the petitioners, learned counsel for the
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third respondent and the learned counsel for the respondents 2 and 4. I have also
perused the impugned order and considered the arguments advanced by the learned
counsels and the provisions of Specific Relief Act, 1963, Limitation Act, 1962 and

the provisions of Civil Procedure Code.

5.The first petitioner was the plaintiff in O.S.No.25 of 2002 before the
Principal Sub-Court, Thanjavur. The said suit was filed by the first petitioner against
the respondents for a specific performance under a sale agreement dated 08.01.1997.
The respondents failed to appear before the Trial Court and were therefore set ex

parte. Under these circumstances, an ex parte decree came to be passed on

22.08.2003.

6.As per the ex parte decree dated 22.08.2003, the first petitioner was required
to deposit Rs.30,000/- within a period of two months. Thereafter, the respondents
were directed to execute a sale deed in favour of the first petitioner. The first
petitioner, however, failed to deposit the amount within the time stipulated by the

Principal Sub-Court, Thanjavur.

7.Just 30 days before the expiry of 12 years limitation under Article 136 of the
Limitation Act 1963, the first petitioner filed 1.A.No0.346 of 2015 under Section 151
of C.P.C, for depositing the amount of Rs.30,000 as was decreed by the Trial Court in

the suit for specific performance filed by the first petitioner against the respondents
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in O.S.No.25 of 2002 after the respondents purportedly declined to receive the

amount.

the

8.The point for consideration in the present Civil Revision Petition is whether

first petitioner was entitled to the relief as was prayed for in [.A.No.346 of 2015

under Section 151 of C.P.C. which has been refused vide the impugned order?

9.In this connection, it will be useful to refer to Section 28 of the Specific

Relief Act, 1963. It reads as under:

""Section28. Rescission in certain circumstances of contracts for the
sale or lease of immovable property, the specific performance of which has
been decreed.—(1)Where in any suit a decree for specific performance of a
contract for the sale or lease of immovable property has been made and the
purchaser or lessee does not, within the period allowed by the decree or
such further period as the court may allow, pay the purchase money or other
sum which the court has ordered him to pay, the vendor or lessor may apply
in the same suit in which the decree is made, to have the contract rescinded
and on such application the court may, by order, rescind the contract either
so far as regards the party in default or altogether, as the justice of the case
may require.

(2) Where a contract is rescinded under sub-section (1), the court—

(a) shall direct the purchaser or the lessee, if he has obtained
possession of the property under the contract, to restore such possession to
the vendor or lessor; and

(b) may direct payment to the vendor or lessor of all the rents and
profits which have accrued in respect of the property from the date on which
possession was so obtained by the purchaser or lessee until restoration of
possession to the vendor or lessor, and, if the justice of the case so requires,
the refund of any sum paid by the vendee or the lessee as earnest money or
deposit in connection with the contract.
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(3) If the purchaser or lessee pays the purchase money or other sum
which he is ordered to pay under the decree within the period referred to in
sub-section (1), the court may, on application made in the same suit, award
the purchaser or lessee such further relief as he may be entitled to, including
in appropriate cases all or any of the following reliefs, namely:

(a) the execution of a proper conveyance or lease by the vendor or
lessor;

(b) the delivery of possession, or partition and separate possession, of
the property on the execution of such conveyance or lease.

(4) No separate suit in respect of any relief which may be claimed
under this section shall lie at the instance of a vendor, purchaser, lessor or
lessee, as the case may be.

(5) The costs of any proceedings under this section shall be in the
discretion of the court."”

10.The vendor or lessor as the case may file an application before the Court
which the decree is made, to have the contract rescinded and on such application the
court may, by order, rescind the contract either so far as regards the party in default
or altogether, as the justice of the case may require. However, if the purchaser or
lessee pays the purchase money as was ordered to be paid under the decree within
the period referred to in sub section(1), the Court can award the purchaser or lessee
such further relief as he may be entitled to, including in appropriate cases all or any

of the following reliefs, namely:

(a) the execution of a proper conveyance or lease by the vendor
or lessor;
(b) the delivery of possession, or partition and separate
possession, of the property on the execution of such conveyance or
lease.

11. Relief in a suit for specific performance is a discretionary relief. It can be
https://lwww.mhc.tn.gov.in/judis
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granted to the plaintiff based on sound judicial principle. A suit for specific
performance has to be filed within three years as per Art.54 of the Limitation Act,

1993.

12.There are well established line of judgements of the Courts wherein it has
been held that the provisions of Section 28 of the Specific Relief Act, 1963 are not to
be interpreted in a technical or pedantic manner, ignoring the relief granted or
refused under the provisions of the Specific Relief Act, 1963. However, while
granting such relief, the court has to be guided by sound and reasonable grounds of

judicial principles, equity, good conscience and conduct of the parties.

13.The Court may by an order rescind a contract for the sale or lease of
immovable property made and if the purchaser or lessee fails to pay the purchase
money or other sum which the court had ordered to pay, within the period allowed by

the decree or such further period as the court may have allowed.

14.0n the other hand, the court may award to the purchaser or lessee such
further relief as he may be entitled to on application made in his behalf, if the
purchaser or lessee had paid the purchase money or other sum as was ordered to be

paid as per the decree within the period referred to in sub-section (1).
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15.The Hon'ble Supreme Court in Chanda Vs. Rattni and another (4/R 2007
SC 1514) has held that where there is a decree for specific performance specifically
directing the defendant to execute the sale deed on payment of the remaining balance
amount of consideration and get it registered within a period of two months from the
date of the decree, the plea of the decree holder raised for the first time before the

court that there was no direction to pay within a particular time was clearly

unsustainable.

16. In Sudarshan Paul Vs. Pradip Kumar Roy [2016 (2) Gau LT 1243], it

was held as under:

"Section 28 vests power on the Court to rescind a contract even after

passing of the decree of specific performance on the grounds mentioned in
section."

17.In Onkar Nath v. Basheer, [AIR 1986 P&H 152 (153)], it was held as

under:

"11. From a bare reading of the section it is clear that the seller has been given
a right to make an application for rescission of the contract after the decree has
been passed against him, if the purchaser fails to pay the purchase money as
directed by the Court within the prescribed period or such further period as the
Court may allow. The contract of sale cannot be rescinded on any other ground
except the one provided in the section. As already observed above, the
respondents failed to pay the sale consideration within the prescribed period

and they did not apply for extension of tee period for doing so. Therefore, the
petitioners became entitled to get the contract rescinded."

18.In P.Shyamala Vs. Gundlur Masthan [Civil Appeal Nos.1363,1364 of
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2023], it was held as under:

"The explanation which was given by the plaintiff, narrated
hereinabove, can hardly be said to be a sufficient explanation as to why the
plaintiff did not pay the balance sale consideration as per the judgment and
decree or even did not make an application within a reasonable time under
Section 148 CPC and Section 28 of the Specific Relief Act seeking extension
of time for making payment. If the plaintiff 9 was ready with the money
payable towards the balance sale consideration, he could have got the sale
deed executed through power of attorney after effecting deposit/payment. In
absence of any sufficient explanation, such a huge delay of 853 days ought
not to have been condoned by the trial Court."

19.In Ali Jaffar S/o0 R.A. Mahmood Vs. Venkat Reddy Narasimha Reddy

(AIR 2012 AP 102), it was held as under:

"The ratio that could be culled out from the above noted Judgments of
the Apex Court is that the power to extend the time for payment of balance
sale consideration is vested in the Court under Section 28 of the Act. A
fortiori, an application filed for extension of time is traceable to the said
provision. The language of Section 148 of the Code would reveal that it
enables the Court to enlarge the period prescribed or allowed by the Code for
doing any act. In my opinion, in the present case, the obligation of the
petitioner to pay the balance sale consideration arose under the decree. The
petitioner is not required to do any act within the time stipulated by the
Code. Therefore, ex facie, Section 148 of the Code 1s not attracted to an
application filed by a decree-holder for extension of time for deposit of
balance consideration stipulated in a decree for specific performance of
agreement of sale. As Section 28 of the Act being the substantive provision,
any such application for extension of time for deposit of balance sale
consideration is traceable to the said provision. It, therefore, necessarily
follows that the maximum time limit of 30 days stipulated under Section 148
of the Act does not bar the Court from extending time beyond the period of
30 days. If the Court is satisfied that the applicant has made out a case for
enlargement of time, it can enlarge the time in exercise of its power under
Section 28 of the Act, regardless of the provisions of Section 148 of the
Code. As such the finding of the lower Court that it has no power to extend
the time beyond 30 days for deposit of balance sale consideration, in view of
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Section 148 of the Code, cannot be sustained."

20.In my view, the relief sought for by the first petitioner in 1.A.No.346 of
2015 has been correctly rejected by the Trial Court. It does not call for any

interference.

21.The Trial Court ought not have decreed the suit for specific performance

on 22.08.2003. The Trial Court should have exercised its discretion properly.

22.The Trial Court ought to have noted that the suit for specific performance
instituted on 07.01.2002in respect of a sale agreement dated 08.01.1997 was time
barred. Therefore, discretion should have been properly exercised before granting the

ex parte relief to the first petitioner on 22.08.2003.

23.The above mistake occurred because the respondent remained ex parte. The
Trial Court also did not have the benefit of an alternate view of the case as no

written statement was filed.

24.The first petitioner had the advantage of the ex parte decree dated
22.08.2003. The ex parte decree was clearly not executable. Be that as it may, it was
incumbent on the part of the first petitioner to have complied with the requirements
of the ex parte decree dated 22.08.2003 to execute the decree. However, the first

petitioner failed to do so.
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25.That apart, in this case, there is also no proper explanation forthcoming
from the petitioners as to why the application was filed directly for depositing the
above said amount as decreed without getting leave of the Court for extending the
time for depositing the amount under Section 148 of C.P.C. pursuant to the ex parte

judgment and decree dated 22.08.2003 of the Trial Court.

26.Even otherwise, the first petitioner had a period of only 12 years to initiate
execution proceedings under Article 136 of the Limitation Act,1963. Article 136 of

the Limitation Act,1963 reads as under:-

Art. Description of Period of Time from which period begins to run
suit limitation

136 For the execution Twelve years [When] the decree or order becomes
of any decree enforceable or where the decree or any
(other than a subsequent order directs any payment of
decree granting a money or the delivery of any property to
mandatory be made at a certain date or at recurring
injunction) or periods, when default in making the

order of any Civil
Court

payment or delivery in respect of which
execution is sought, takes place:

Provided that an application for the
enforcement or execution of a decree
granting a perpetual injunction shall not
be subject to any period of limitation.

27. The limitation for executing the ex parte decree dated 22.08.2003 to
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execute a sale deed would be time barred. A second Execution Petition for delivery
of the property would also be time barred. Thus, no useful purpose would be served

even if 1.A.No.346 of 2015 was allowed by the Trial Court.

28.Whichever way one looks at, there is no case made out for grant of relief.
[.A.No.346 of 2015 filed by the first petitioner, which has been rejected by the Trial

Court does not call for any interference.

29.There is no merit in the present Civil Revision Petition. Therefore, this
Civil Revision Petition is liable to be dismissed. It is accordingly dismissed. No

costs.

NCC : Yes / No 13.04.2023
Index : Yes / No

Internet : Yes/ No

smn2

To

The Principal Subordinate Judge,
Thanjavur.
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C.SARAVANAN, J.

smn2

PRE-DELIVERY ORDER MADE IN
C.R.P.(MD)No0.943 of 2017

DATED : 13.04.2023
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