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ORDER

This  Civil  Revision Petition  has  been filed  against  the impugned order 

dated 10.01.2017, passed by the learned Principal Sub Judge, Thanjavur, in I.A.No.

346 of 2015 in O.S.No.25 of 2002.

2.By the impugned Order, the learned Principal Sub Judge, Thanjavur, has 

dismissed I.A.No.346 of 2015 with the following observations:

''5.jPh;T: ,U jug;G thjKk; Nfl;fg;gl;lJ. kDjhuh;/ 
thjp ,k;kDtpy; 22.08.2003-y; jhd; ngw;w Vw;wij Mw;Wf 
ghpfhu  jPh;g;ghizapd;gb ghf;fpf;  fpuaj;njhif &.30>000/-
j;ij  ePjpkd;wj;jpy;  itg;gPL  nra;a  mDkjp 
Ntz;b ,k;kDit jhf;fy; nra;Js;shh;. vjph; kDjhuh;fs; 
jug;gpy;  jhf;fy;  nra;ag;gl;Ls;s  vjpUiuapy;>  kDjhuh; 
thjp  xUjiygl;rkhf  jPh;gghiz  22.08.2003  Njjpapy; 
ngw;Ws;shh;  vd;Wk;>  mjd;gb  fpua  ghf;fpj;  njhifia 
nrYj;jp  fpuag;gj;jpuj;ij  gjpT  nra;J  ngw;Wf; 
nfhs;s  ,uz;L  khj  fhy  mtfhrk;  toq;fg;gl;Ls;sJ 
vd;Wk; Mdhy; kDjhuh/ thjp 11 Mz;LfSf;Fk; Nkyhf 
fhyk;  fle;j  gpd;G  ,k;kDit  jhf;fy;  nra;Js;shh; 
vd;Wk;>  mjdhy;  ,k;kDit  nryTj;  njhifAld; 
js;Sgb nra;a Ntz;Lk; vd;Wk; $wpAs;shh;.

6.,U  jug;G  thjq;fspd;  mbg;gilapy;  tof;Ff; 
Nfhg;ig ghprPypj;jjpy; ,t;tof;fpy; fle;j 22.08.2003 md;W 
1 Kjy; 4 gpujpthjpfs; ePjpkd;wj;jpy; M[uhfhky; Njhd;wh 
jug;gpdh;fshf;fg;gl;L  xUjiygl;r  jPh;g;ghiz 
gpwg;gpf;fg;gl;Ls;sJ. me;j jPh;g;ghizapd;gb gpujpthjpfs;> 
thjpaplk;  tof;fpilr;  nrhj;jpDila  xg;ge;jj;jpy; 
fz;Ls;s  fpua  ghf;fpj;  njhifahd  &.30>000/-j;ij 
thjpaplk; ngw;Wf;nfhz;L thjpapd; ngaUf;F fpua rhrdk; 
vOjpf;  nfhLj;J  jhth  nrhj;jpy;  mDNghfj;ijAk; 
thjpaplk;  xg;gilf;f  Ntz;Lk;  vd;W  jPh;g;ghiz 
nra;ag;gLfpwJ vd;Wk; ,jw;F ,uz;L khj fhy mtfhrk; 
toq;fg;gLfpwJ  vd;Wk;  jPh;g;ghiz  toq;fg;gl;Ls;sJ. 
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Kdjhuh;  -  thjp  ,k;kDtpy;  gQ;rhaj;jhh;fs;  %yk; 
Nfl;ljpy; vjph; kDjhuh;fs; fpua ghf;fpj; njhif ngw;Wf; 
nfhz;L  fpuarhrdk;  vOjpf;  nfhLg;gjhf  nrhd;djhy; 
eltbf;if vLf;fhky; ,Ue;jjhf $wpAs;shh;. mij vjph; 
kDjhuh;fs;  -  gpujpthjpfs;  jq;fs;  vjpUiuapy; 
kWj;Js;shh;.  22.03.2003-y;  gpwg;gpf;fg;gl;l  jPh;g;ghizapd; 
Nghpy;  ghf;fpf;  fpuaj;njhifia  itg;gPL  nra;J  fpuag; 
gj;jpuk; vOjpf; nfhs;s 12 Mz;Lfs; fhyhtjp Kbtjw;F 
30  ehl;fs;  vQ;rpAs;s  epiyapy;  kDjhuh;  - 
thjp  ,k;kDit jhf;fy;  nra;Js;shh;.  Rkhh;  12  Mz;L 
fhyj;jpw;F kDjhuh; - thjp jdJ gpukhz thf;F%yj;jpy; 
nrhy;ypAs;s  fhuzk;  Vw;Wf;  nfhs;sf;$bajy;y.  vjph; 
kDjhuh;fs;  -  gpujpthjpfs;  gQ;rhaj;jhh;fs;  %yk; 
fpuag;gj;jpuk;  vOjpj;  jUtjhf  nrhd;djhfTk;>  mjdhy; 
eltbf;if vLf;fhky; ,Ue;J tpl;ljhfTk;> jdJ gpukhz 
thf;F%yj;jpy;  kDjhuh/thjp  $wpAs;s  Rkhh;  12 
Mz;Lfs;  fhy  jhkjj;ij  kd;dpj;J  kDjhuh/ thjpf;F 
ghf;fp fpuaj;njhifia itg;gPL nra;a mDkjp mspf;f 
jFe;j  kw;Wk;  Vw;Wf;  nfhs;sf;$ba  fhuzq;fs; 
vJTk;  ,y;iy  vd  ,e;j  ePjpkd;wk;  KbT  nra;fpwJ. 
epiwNtw;W kD jhf;fy; nra;tjw;F chpa fhy mtfhrk; 
KbTWk;  epiyapy;  kDjhuh;/thjp  jhf;fy; 
nra;jpUf;Fk; ,k;kD Vw;Wf; nfhs;sf;$bajy;y vd ,e;j 
gpur;rpidf;F jPh;T fhz;fpwJ.

Kbthf> ,k;kD js;Sgb nra;ag;gLfpwJ. nryTj; 
njhif ,y;iy.”

3.I.A.No.346 of 2015 was filed by the first petitioner to permit him to deposit 

the decree amount. The prayer reads as under:

Mifahy;> r%fk; NfhHl;lhH mtHfs; jaT 
nra;J NkNy fz;l fhuzq;fis nfhz;L 
Nkw;gb  jPHg;ghizapy;  fz;Ls;sgb  fpiua 
ghf;fp  njhifahd  &.30>000/-Ak;  (&gha; 
Kg;gJ  Mapuk;  kl;Lk;)  r%fk;  NfhHl;by; 
nlghrpl;  nra;J nfhs;s mDkjp  toq;fpl 
jFe;j  cj;juT  nra;a  Ntz;baJ 
mtrpaKk;> epahaKkhf ,Uf;fpwJ.

For  the  above  reasons,  the  Court  is 
pleased to make a suitable order allowing 
to  deposit  the purchase balance amount 
of Rs.30,000/- (Rupees Thirty Thousand 
only) as found in the decree in the Court. 

4.I have heard the learned counsel for the petitioners, learned counsel for the 
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third respondent and the learned counsel for the respondents 2 and 4. I have also 

perused the impugned order and considered the arguments advanced by the learned 

counsels and the provisions of Specific Relief Act, 1963, Limitation Act, 1962 and 

the provisions of Civil Procedure Code.

5.The  first  petitioner  was  the  plaintiff  in  O.S.No.25  of  2002  before  the 

Principal Sub-Court, Thanjavur. The said suit was filed by the first petitioner against 

the respondents for a specific performance under a sale agreement dated 08.01.1997. 

The respondents failed to appear before the Trial Court and were therefore set  ex 

parte.  Under  these  circumstances,  an  ex  parte decree  came  to  be  passed  on 

22.08.2003.

6.As per the ex parte decree dated 22.08.2003, the first petitioner was required 

to deposit Rs.30,000/- within a period of two months. Thereafter, the respondents 

were  directed  to  execute  a  sale  deed  in  favour  of  the  first  petitioner.  The  first 

petitioner, however, failed to deposit the amount within the time stipulated by the 

Principal Sub-Court, Thanjavur. 

7.Just 30 days before the expiry of 12 years limitation under Article 136 of the 

Limitation Act 1963, the first petitioner filed I.A.No.346 of 2015 under Section 151 

of C.P.C, for depositing the amount of Rs.30,000 as was decreed by the Trial Court in 

the suit for specific performance filed  by the first petitioner against the respondents 
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in  O.S.No.25  of  2002  after  the  respondents  purportedly declined  to  receive  the 

amount. 

8.The point for consideration in the present Civil Revision Petition is whether 

the first petitioner was entitled to the relief as was prayed for in I.A.No.346 of 2015 

under Section 151 of C.P.C. which has been refused vide the impugned order?

9.In this connection, it will  be useful to refer to  Section 28 of the Specific 

Relief Act, 1963. It reads as under:

''Section28. Rescission in certain circumstances of contracts for the  
sale or lease of immovable property, the specific performance of which has  
been decreed.—(1)Where in any suit a decree for specific performance of a  
contract for the sale or lease of immovable property has been made and the  
purchaser or lessee does not,  within the period allowed by the decree or  
such further period as the court may allow, pay the purchase money or other  
sum which the court has ordered him to pay, the vendor or lessor may apply  
in the same suit in which the decree is made, to have the contract rescinded  
and on such application the court may, by order, rescind the contract either  
so far as regards the party in default or altogether, as the justice of the case  
may require.

(2) Where a contract is rescinded under sub-section (1), the court—
 (a) shall direct the purchaser or the lessee, if he has obtained 

possession of the property under the contract, to restore such possession to 
the vendor or lessor; and

(b) may direct payment to the vendor or lessor of all the rents and  
profits which have accrued in respect of the property from the date on which 
possession was so obtained by the purchaser or lessee until restoration of  
possession to the vendor or lessor, and, if the justice of the case so requires,  
the refund of any sum paid by the vendee or the lessee as earnest money or  
deposit in connection with the contract.
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(3) If the purchaser or lessee pays the purchase money or other sum 
which he is ordered to pay under the decree within the period referred to in  
sub-section (1), the court may, on application made in the same suit, award 
the purchaser or lessee such further relief as he may be entitled to, including  
in appropriate cases all or any of the following reliefs, namely:

 (a) the execution of a proper conveyance or lease by the vendor or  
lessor;

(b) the delivery of possession, or partition and separate possession, of  
the property on the execution of such conveyance or lease.

(4) No separate suit  in respect  of  any relief  which may be claimed  
under this section shall lie at the instance of a vendor, purchaser, lessor or  
lessee, as the case may be.

(5) The costs of any proceedings under this section shall be in the 
discretion of the court.''

10.The vendor or lessor as the case may file an application before the Court 

which the decree is made, to have the contract rescinded and on such application the 

court may, by order, rescind the contract either so far as regards the party in default 

or altogether, as the justice of the case may require.  However, if the purchaser or 

lessee pays the purchase money as was ordered to be paid under the decree within 

the period referred to in sub section(1), the Court can award the purchaser or lessee 

such further relief as he may be entitled to, including in appropriate cases all or any 

of the following reliefs, namely:

(a) the execution of a proper conveyance or lease by the vendor 
or lessor;

 (b)  the  delivery  of  possession,  or  partition  and  separate 
possession,  of  the  property on  the  execution  of  such  conveyance  or 
lease.

11. Relief in a suit for specific performance is a discretionary relief. It can be 
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granted  to  the  plaintiff  based  on  sound  judicial  principle.  A  suit  for  specific 

performance has to be filed within three years as per Art.54 of the Limitation Act, 

1993. 

12.There are well established line of judgements of the Courts wherein it has 

been held that the provisions of Section 28 of the Specific Relief Act, 1963 are not to 

be  interpreted  in  a  technical  or  pedantic  manner,  ignoring  the  relief  granted  or 

refused  under  the  provisions  of  the  Specific  Relief  Act,  1963.  However,  while 

granting such relief, the court has to be guided by sound and reasonable grounds of 

judicial principles, equity, good conscience and conduct of the parties.

13.The  Court  may  by  an  order  rescind  a contract  for  the  sale  or  lease  of 

immovable property made and if the purchaser or lessee  fails to  pay the purchase 

money or other sum which the court had ordered to pay, within the period allowed by 

the decree or such further period as the court may have allowed. 

14.On the other hand, the court may award to the purchaser or lessee such 

further  relief  as  he  may be  entitled  to  on  application  made in  his  behalf,  if  the 

purchaser or lessee had paid the purchase money or other sum as was ordered to be 

paid as per the decree within the period referred to in sub-section (1).
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15.The Hon'ble Supreme Court in Chanda Vs. Rattni and another (AIR 2007 

SC 1514) has held that where there is a decree for specific performance specifically 

directing the defendant to execute the sale deed on payment of the remaining balance 

amount of consideration and get it registered within a period of two months from the 

date of the decree, the plea of the decree holder raised for the first time before the 

court  that  there  was  no  direction  to  pay  within  a  particular  time  was  clearly 

unsustainable. 

16.  In  Sudarshan Paul Vs. Pradip Kumar Roy [2016 (2) Gau LT 1243], it 

was held as under:

''Section 28 vests power on the Court to rescind a contract even after 
passing of the decree of specific performance on the grounds mentioned in 
section.''

17.In  Onkar Nath v.  Basheer, [AIR 1986 P&H 152 (153)],  it  was held as 

under:

''11. From a bare reading of the section it is clear that the seller has been given  
a right to make an application for rescission of the contract after the decree has  
been passed against him, if the purchaser fails to pay the purchase money as  
directed by the Court within the prescribed period or such further period as the  
Court may allow. The contract of sale cannot be rescinded on any other ground 
except  the  one  provided  in  the  section.  As  already  observed  above,  the  
respondents failed to pay the sale consideration within the prescribed period  
and they did not apply for extension of tee period for doing so. Therefore, the  
petitioners became entitled to get the contract rescinded.''

18.In  P.Shyamala  Vs.  Gundlur Masthan  [Civil  Appeal  Nos.1363,1364  of 
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2023], it was held as under:

''The  explanation  which  was  given  by  the  plaintiff,  narrated 
hereinabove, can hardly be said to be a sufficient explanation as to why the  
plaintiff did not pay the balance sale consideration as per the judgment and  
decree or even did not make an application within a reasonable time under  
Section 148 CPC and Section 28 of the Specific Relief Act seeking extension  
of  time for  making payment.  If  the  plaintiff  9  was  ready with  the money  
payable towards the balance sale consideration, he could have got the sale  
deed executed through power of attorney after effecting deposit/payment. In  
absence of any sufficient explanation, such a huge delay of 853 days ought  
not to have been condoned by the trial Court.''

19.In  Ali Jaffar S/o R.A. Mahmood Vs.  Venkat Reddy Narasimha Reddy 

(AIR 2012 AP 102), it was held as under:

''The ratio that could be culled out from the above noted Judgments of 
the Apex Court is that the power to extend the time for payment of balance 
sale  consideration  is  vested  in  the  Court  under  Section  28  of  the  Act.  A 
fortiori,  an application filed for  extension of  time is  traceable to the said 
provision.  The language of  Section 148 of  the Code would reveal  that  it 
enables the Court to enlarge the period prescribed or allowed by the Code for 
doing  any  act.  In  my opinion,  in  the  present  case,  the  obligation  of  the 
petitioner to pay the balance sale consideration arose under the decree. The 
petitioner  is  not  required to  do any act  within the time stipulated by the 
Code.  Therefore,  ex facie,  Section 148 of the Code is not  attracted to an 
application  filed  by  a  decree-holder  for  extension  of  time  for  deposit  of 
balance  consideration  stipulated  in  a  decree  for  specific  performance  of 
agreement of sale. As Section 28 of the Act being the substantive provision, 
any  such  application  for  extension  of  time  for  deposit  of  balance  sale 
consideration  is  traceable  to  the  said  provision.  It,  therefore,  necessarily 
follows that the maximum time limit of 30 days stipulated under Section 148 
of the Act does not bar the Court from extending time beyond the period of 
30 days. If the Court is satisfied that the applicant has made out a case for 
enlargement of time, it can enlarge the time in exercise of its power under 
Section 28 of the Act,  regardless  of  the provisions of  Section 148 of  the 
Code. As such the finding of the lower Court that it has no power to extend 
the time beyond 30 days for deposit of balance sale consideration, in view of 
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Section 148 of the Code, cannot be sustained.''

20.In  my view, the relief sought for by the first  petitioner in I.A.No.346 of 

2015  has  been correctly rejected  by  the  Trial  Court.  It  does  not  call  for  any 

interference.

21.The Trial Court ought not have decreed the suit  for specific performance  

on 22.08.2003. The Trial Court should have exercised its discretion properly.

22.The Trial Court ought to have noted that the suit  for specific performance 

instituted on  07.01.2002in respect of a sale agreement dated  08.01.1997 was time 

barred. Therefore, discretion should have been properly exercised before granting the 

ex parte relief to the first petitioner on 22.08.2003.

23.The above mistake occurred because the respondent remained ex parte. The 

Trial  Court also did  not  have  the  benefit  of  an  alternate view of  the case as  no 

written statement was filed.

24.The  first  petitioner  had  the  advantage  of  the  ex  parte decree  dated 

22.08.2003. The ex parte decree was clearly not executable. Be that as it may, it was 

incumbent on the part of the first petitioner to have complied with the requirements 

of the  ex parte decree dated 22.08.2003 to execute the decree.  However, the first 

petitioner failed to do so.
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25.That apart,  in this  case,  there is also no proper explanation forthcoming 

from the petitioners as to why the application was filed directly for depositing the 

above said amount as decreed without getting leave of the Court for  extending the 

time for depositing the amount under Section 148 of C.P.C. pursuant to the ex parte  

judgment and decree dated 22.08.2003 of the Trial Court.

26.Even otherwise, the first petitioner had a  period of  only 12 years to initiate 

execution proceedings under Article 136 of the Limitation Act,1963. Article 136 of 

the Limitation Act,1963 reads as under:-

Art. Description of 

suit 

Period of 

limitation

Time from which period begins to run 

136 For  the  execution 
of  any  decree 
(other  than  a 
decree  granting  a 
mandatory 
injunction)  or 
order  of  any Civil 
Court

Twelve years [When]  the  decree  or  order  becomes 
enforceable  or  where  the decree or  any 
subsequent order directs any payment of 
money or the delivery of any property to 
be made at a certain date or at recurring 
periods,  when  default  in  making  the 
payment or delivery in respect of which 
execution is sought, takes place:

Provided  that  an  application  for  the 
enforcement  or  execution  of  a  decree 
granting a perpetual injunction shall not 
be subject to any period of limitation.

27.  The  limitation  for  executing  the  ex  parte decree dated  22.08.2003  to 
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execute a sale deed would be time barred.  A second Execution Petition for delivery 

of the property would also be time barred. Thus, no useful purpose would be served 

even if  I.A.No.346 of 2015 was allowed by the Trial Court. 

28.Whichever way one looks at, there is no case made out for grant of relief. 

I.A.No.346 of 2015 filed by the first petitioner, which has been rejected by the Trial 

Court does not call for any interference.

29.There is  no merit  in  the  present  Civil  Revision  Petition.  Therefore,  this 

Civil  Revision Petition  is liable  to  be dismissed.  It  is  accordingly dismissed.  No 

costs.

NCC : Yes / No 13.04.2023

Index : Yes / No        

Internet : Yes / No
smn2

To

The Principal Subordinate Judge, 
Thanjavur.
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C.SARAVANAN  , J.  

smn2

PRE-DELIVERY ORDER MADE IN

C.R.P.(MD)No.943 of 2017

DATED : 13.04.2023

13/13

https://www.mhc.tn.gov.in/judis


