C.R.P.(MD).No.229 of 2017

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED : 16.08.2023

CORAM:

THE HONOURABLE MR.JUSTICE C. KUMARAPPAN

C.R.P.(NPD)(MD)No.229 of 2017

Kamurunisha Beevi
... Petitioner/Petitioner/Petitioner/
Decree Holder/Plaintiff

-VS-

[S—

. Muppidathi Muthuvellar
2. Madasamy Vellar (Died)
... Respondents/Respondents/Respondents/
Judgment Debtors/ Defendants 2 and 3
. Maadatthiyammal
. Murugan
. Mariyappan
. Vellatthai
. Muthu Lakshmi
. Velammal
9. Annamalaiammal
10. Saraswathi ... Proposed Respondents
(Respondents 3 to 10 are brought on record as Lrs of the
deceased 2" respondent vide Court order dated 19.12.2022
made in C.M.P(MD)Nos.2373 to 2375 of 2022 in
C.R.P(MD) No. 229 of 2017)

0N LN AW

PRAYER: Civil Revision Petition is filed under Section 115 of the Civil
Procedure Code, against the fair and decreetal order dated 19.10.2016 passed
in E.A.No0.214 of 2014 in E.P.N0.182 of 2006 in O.S.No.354 of 1999 on the
file of the Principal District Munsif Court, Tenkasi.
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C.R.P.(MD).No.229 of 2017

For Petitioners  : Mr.A.Arumugam
for M/s.Ajmal Associates

For Respondents : Mr.R.J.Karthick
for R1, R3 to R10

ORDER

The present Civil Revision Petition has been filed by the petitioner
under Section 115 of the Civil Procedure Code, against the fair and decreetal
order dated 19.10.2016 passed in E.A.No.214 of 2014 in E.P.No.182 of 2006
in O.S.No.354 of 1999 on the file of the Principal District Munsif Court,

Tenkasi.

2. The petitioner herein is the plaintiff, and the respondents 1 and 2

herein are the defendants 2 and 3 before the Court below.

3. For the sake of convenience, the parties will be referred to as per the

litigative status before the trial Court.

4.  The learned counsel for the petitioner would submit that the

petitioner/plaintiff has filed the suit in O.S.No.354 of 1999. In which, a
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C.R.P.(MD).No.229 of 2017

decree of mandatory injunction was granted in respect of the 3™ schedule
property. It is the further submission of the learned counsel for the petitioner
that, in pursuance of the decree, they also moved an execution petition in
E.P.No.182 of 2006 and obtained the removal of encroachment and delivery

of the suit schedule property.

5. It is the further submission of the learned counsel for the petitioner
that after the removal of encroachment, she filed a suit for permanent

injunction and mandatory injunction with the following prayer:-

()  psEGS  CBTGLLm  3-6uDl
S L edeweniF  CFTSHBHI0  Bewl_Litend 2 _fewo b
UPEBHDBDH, DUBDSGH 2_Memolni’'t.  SHeir 2— 6kl
QI L euemenlsF  CFTSHBlemen DemiedlliLESBE — Easement
by Necessity apevd 2 Mewwolii’ B il L&l eTeor
eflembLiemas  (declaration) — QFUINDIT  cApsVID  WEIS
CIFTSPIVIGTTONT  PSH BT  [BeWL_LITewSH 2_[flewio  IDMIILD
SIDILIOISHNS Rewl_Um CFUILD IeNBUID BbSH 61D
UPSHBTHCNT,  DY6uTeonTIB6 6o UeWBUITL BB, 676260
ClLBweITHCort, QH6 3— 6UHI CFTSHBl60 DI L 6)6M6TTSF
CFTEHPI0 bk  UGDHUid — BHLigl b B 1g@uir,
SBI6V6VB] Coum 676)166MB ULIGVILD, 6160165 5 Bl6VILD,
61SBIVSBHVID  QewL_Uyml  CFUILIGI TS 6Tl B
61T S BBETp S S 61D BBST
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C.R.P.(MD).No.229 of 2017

2 MISHBIHBL L 6M6T (Permanent Injunction)
LB )& @ 1DLIQ B EHLD

) 6ULPS S S OIBTSLILIEDT 3 6/
S L uenewis  CFTSHDHeor  Clome  BewLF LI Dlimer
LGITT LTl anl_ %615 elleVlBbSsl  BIeDIPUJD LG SHLie)
ouewyLIL S0 X' o1y Gl CFlis QL HB0 BbS
6IBIT  QUPSHBIH6IT  QUT6HLD Cpireitp &L IQU6TT6NT
DIQSHFHENF — FOUTHEMT  OTEWTLIIOSG — BbSH BB
GUdIbw 9w BIT6V Ca@aliGer b
6TDITULPEH BITH Co1T MO F6MTH6N6IT B9 Hh|
SIIBLULBSSHIDLIRGSD — eiedlBld — OFUIIS — SHeumid
ULFSPIV  WTewTLjille BbS pIHIIBLD  Apsvld, Bbs
GIHIT  oUPpSH BB Meir  ClFeVeleD @bkl  IBLILIBSHS

6ULPSHE (5SS DIDIOBIILISS B, Bhs
6TDHITULPEH BITH V5D 6TDHITTD GIFLLIBY 2 mISHHidb
BL L 6m6T —(Mandatory Injunction)
Lo é@Lg&b@sio.[]

6. The learned counsel appearing for the petitioner would submit that,
as prayed supra, a decree of permanent injunction restraining the respondents
not to interfere in the peaceful enjoyment of passage in the third schedule
property was granted. It is the submission of the learned counsel for the
petitioner that, contrary to the above decree, during 2013, the respondent has
again made an encroachment by putting thatched sheds. Therefore, they
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C.R.P.(MD).No.229 of 2017

moved an application in E.A.No.214 of 2014 so as to remove the thatched
shed by way of execution of the decree of permanent injunction granted

against the respondents.

7. The learned counsel for the petitioner would invite the attention of
this Court in respect of the counter statement filed by the decree holder in

paragraph No.9. Wherein it has admitted as follows:

“9. @Bs 2-10 GIBITODISTIT GFOHT  [HIHIDGIT
SOUDBII]  CFUIHI e 3 - 6B DL 6UWENTF
CIFTS Blemeor Y SBITLONILF CIFUIHI6TTENIS) GLirev
Fmplerrem  wepybTrr L BCw  Gwmiing ey 21D
DI L_aement  CFTSHHBE CPaissw  BIpBwsd 6 [
DQUID, OB 6D 6 DJQULD ODIBHTIT e 3 - LD
YL L 6606 CFTSHSBlewerr  YSBITLOIILY OEINE]
DBBSTIOTET  GLIgL LD  OBWID  S&BJ CFL  gBUBSS]
YSBITLOLILY CIFUIBHIGTTONTITIT. 2 60I6mLD
Blemev  QeleumflebEs  ComLilg  FAPBID  HBHIO6I3
2_galyeilener LODIBHTT ST DICULOBILILY OIFU 1]
ol B @bH 2-10 6CIBITIDEYSTIT 10K H6WL UIHEOGVITIT
BIUGD  BI6WEVUISDHIG)  GUITULI LBTT CBTBEHSH  1DDIBTIIT
616 & 6015 H D60 GromzLing 2 600T6WLD [BlemeviLlemenr
CBMABHHTED BTG HWL UIBEOSVITT BTNV  [Blem6VUIFBITIT
8ps 2~ GTHNOQUSTIT  WH  WTEBTH GBI

L MQGMBUND  61(HDHBaevmev.[ ]
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C.R.P.(MD).No.229 of 2017

8. By relying upon the above admission, the learned counsel for the
petitioner would submit that the respondent, though categorically admitted
the existence of the encroachment, contend that such an encroachment was
not made by him but by the petitioner herein. Therefore, the learned counsel
for the petitioner would submit that, when the encroachment is admitted, and
when pleaded that the same was done by this defendant himself,_there cannot
be any objection to the respondents herein qua the defendants, for the

removal of the said encroachment.

9. Per contra, the learned counsel appearing for the respondents would
contend again by reiterating his contention made in paragraph No.9 of the

counter statement which is extracted elsewhere in this order.

10. This Court has given anxious consideration to the submissions of

the learned counsel on either side.

11. It 1s an admitted fact that there was decree against the respondent
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C.R.P.(MD).No.229 of 2017

herein for a permanent injunction not to disturb the peaceful possession and
enjoyment over the passage which exist in the third schedule property.
Though the counter statement the respondents admits the existence of
encroachment. But, the issue here is, the encroachment was not done by the

respondents herein.

12. It is pertinent to mention that, by way of permanent injunction, the
petitioner's peaceful possession and enjoyment has been protected from any
type of encroachment. Therefore the core issue here is, whether, such
encroachment has to be removed by way of execution of decree. Here, the
respondents have admitted the encroachment and pleaded that it was not
made by them. Hence, they cannot have any grievance over the removal of
such encroachment incompliance to the decree passed by the Court below.
However, contrary to the said course, the Court below has arrived at a
conclusion that there was an identity issue in respect of the suit property. But
while perusing the counter statement filed by the respondents, such finding is
contrary to the pleadings and not supported by any of the defences put forth

by the respondents.
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13. Therefore, this Court is of the view that, the learned trial Judge
without any basis has arrived at a conclusion in respect of the identity issue.
Since the trial Court has already granted the permanent injunction and when,
there is an encroachment in the third schedule property, a duty cast upon the

trial Court to remove such an encroachment so as to execute the decree.

14. Therefore, this Court 1s of the view that the very order passed by
the Court below is liable to be interfered with. Having considered the above
aspects, this Court is of the view that this Civil Revision Petition is liable to
be allowed. Further to have the execution of the decree, this Court deem it fit
to remit this matter back to the Court below for an appointment of

Commissioner and to proceed with the matter according to law.

15. In the result, this Civil Revision Petition is allowed as indicated

above. There shall be no order as to costs.

16.08.2023
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
ebsi
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To
1. The Principal District Munsif Court,
Tenkasi.
C.KUMARAPPAN.J.
ebsi
C.R.P(NPD)(MD)No0.229 of 2017
16.08.2023
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