Crl.R.C(MD)No.578 of 2017

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 28.04.2023
CORAM
THE HONOURABLE MR. JUSTICE G.K.ILANTHIRAIYAN
Crl.R.C(MD)No0.578 of 2017

Ezhilmuthu Venkatesan ... Revision Petitioner/
Appellant/Accused

Vs.

The Sub-Inspector of Police,

Puthanatham Police Station,

Crime No.177 of 2003. ... Respondent/
Respondent/Complainant

PRAYER: Criminal Revision Case filed under Section 397 & 401 of
the Code of Criminal Procedure, to call for the records and set aside
the Judgment dated 02.11.2016 in C.A.No.27 of 2016 on the file of
the learned Principal Sessions Judge, Trichy, confirming the
Judgment, dated 14.05.2016 in C.C.No.238 of 2009 on the file of
the learned Judicial Magistrate, Manapparai and acquit the

accused/revision petitioner.

For Petitioner : Mr.R.Paranjothi

For Respondent : Mr.K.Sanjai Gandhi
Government Advocate (Criminal Side)
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ORDER

The revision has been filed to set aside the
Judgment in C.A.No.27 of 2016 on the file of the learned
Principal Sessions Judge, Trichy, dated 02.11.2016, confirming
the order of conviction and sentence passed in C.C.No0.238 of
2009 on the file of the learned Judicial Magistrate, Manapparai,

dated 14.05.2016.

2.The case of the prosecution is that the petitioner
while he was working as a Postmaster in the Branch office of
Marunkapuri Post Office had misappropriated money being
deposited by the customers in their savings account and
recurring deposit accounts. On receipt of the complaint, the
defacto complainant conducted an inspection and found that
there were some fraudulent transactions made by the
petitioner by receiving the amount and making
acknowledgement by issuing counterfoils, but without crediting
the same in the main account with the post office. He had

utilized the said amount for his own purpose. The defacto
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complainant verified the accounts of one Jeyalakshmi
(Recurring Deposit Account No.7080777), M.G.Packiyathilagam
(Recurring Deposit Account No0.7080630), P.Palaniammal
(Recurring  Deposit Account No0.7080333), K.Suganthi
(Recurring Deposit Account No0.7081367) and A.Rasathy
(Savings Bank Account No0.348116). On verification of those
documents, it was found that the petitioner had
misappropriated to the tune of Rs.23,062/-. It was happened
during the year 1999 - 2002. On the complaint, the
respondent registered the F.I.R in Crime No.177 of 2003 for
the offence under Section 409 of I.P.C. After completion of the
investigation, the respondent filed a final report and the same
has been taken cognizance by the trial Court in C.C.N0.238 of

2009.

3.0n the side of the prosecution, they had
examined P.W.1 to P.W.5 and marked Exs.P.1 to P.42 and on
the side of the accused, no one was examined and no

documents were marked.
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4.0n perusal of the oral and documentary evidence,
the trial Court found the petitioner guilty for the offence under
Section 409 of I.P.C and sentenced him to undergo three years
Rigorous Imprisonment and also imposed a fine of Rs.3,000/-
in default, to undergo six months Rigorous Imprisonment.
Aggrieved by the same, the petitioner preferred an appeal in
C.A.No.27 of 2016 on the file of the learned Principal Sessions
Judge, Trichy and the Appellate Court dismissed the appeal,
thereby confirming the conviction imposed by the trial Court.

Aggrieved by the same, the present Revision.

5.The learned counsel appearing for the petitioner
would submit that even according to the case of the
prosecution the petitioner was a contract employee and as
such, the offence under Section 409 of I.P.C would not attract
as against him. If the petitioner is a Government servant, the
prosecution ought to have obtained sanction as contemplated
under Section 197 of Cr.P.C in order to prosecute the petitioner
herein. There was also a delay in the lodgment of the

complaint. However, without considering the above, both the
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Courts below accordingly convicted the petitioner. If at all, the
petitioner is to be convicted only for the offence under Section
408A of I.P.C. If the petitioner is convicted for the offence
under Section 408A of I.P.C., he is entitled to the benefit under

the Probation of Offenders Act.

6.Per contra, the learned Government Advocate
(Criminal Side) appearing for the respondent would submit
that the prosecution beyond any doubt categorically proved its
case and both the Courts below rightly convicted the petitioner
for the offence punishable under Section 409 of I.P.C. That
apart, the petitioner had misappropriated to the tune of Rs.
23,062/-. Therefore, it was not his part of duty and as such, no
sanction is required to prosecute the petitioner. If at all when
the petitioner was discharging his official duty any crime
alleged, it requires sanction as contemplated under Section
197 of Cr.P.C. Therefore, there is no infirmity or illegality in the
order passed by the Courts below and it does not warrant any

interference by this Court.
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7.Heard the learned counsel appearing on either

side and perused the materials available on record.

8.The petitioner is the sole accused. From the year
1999 - 2002, the petitioner failed to account the amount
received from the depositors to the Branch office of
Marunkapuri Post Office and thereby he misappropriated to the
tune of Rs.23,062/-. During the period 1999 - 2002, the

petitioner was a Post Master at Marunkapuri Branch.

9.0n perusal of exhibits also revealed that the
passbook reflects a higher amount and the ledger which was
maintained by the Post Office shows only a lesser amount.
Therefore, admittedly, the petitioner, after receipt of money
from the depositors, failed to account the same in the Post
Office account. Therefore, the prosecution proved the

allegation of misappropriation to the tune of Rs.23,062/-.
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10.The only point for consideration in this revision is whether the
petitioner was a direct employee of the Postal Department and whether he had
supervisory power. Admittedly, the petitioner was working as a Branch Post Master of

Marunkapuri Post Office Branch. P.W.1 also categorically deposed as follows:-

“ijrf’emu oTe0lb@  GHTUBID D HAbS Mg
g & wepmsTyl  Hewar  DdehFdsHdeb  Bewen
Dehded AHGTPWTS vl fIEHaiT. erhisst  gHlsmmuleb
SHledM FMTHES Lol WITaTTHT 1LODDID HlOD FTTT  (PHEOLD
o 6lenGl oleiimmed  JFIf'Hmedl. 20010  Dysairly 5 HHHI
Hymdeor Lok  CFeudb erediml OTHOMID  GFiwiC L g
28’19 o1 L &6 2 GaTeNITHE SIS & ITLOT60T6M T d361T
BenL_WTFHl. 6TRIBIT  DeYlancvdhdled b 1161 H6HBBT 60
CLOGVIT600T6MLD DS BTTID LoD oM
GLD6VIT500T6MLD 260601 &a1T HEHBBIT60T DN &' BITIY 6T
GOSEH alGSursd eaiflyd sreimmsd JFiflGmedr o &HMHEE
Gosumsodiemin NFBTYD Devemen. DHa auphded Dyl
1999 &b 2002 ey  GFhwi Geitangl. AHs
BTL  SLULHED  ABEH  DNehIevd  aul L& DHTeor
Dy iuTenyrs 14.06.2000 (pHsL 09.06.2003
suemy  Bmedr D HCHeir  eTedIMITEd  FHMeOI.  [BITEOT
Dy 1Tty S Dnm 55 G5 5a (peon P H&
DheUOIHBIBEMETU|D  BITeOI Dyl  CFIICH  6T60IMITED
FIEHTO. HHEFLTS AHH &HTed S L5560 1ogh s

BT WINVBHZE DG 615H5HM60  (PEOD _HHEFWOTHCUIT
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DLl (PemMUL CuT  pli1e) CLODGBITCL 601  6T63IMIT6D
el usel gbm 1Py 2 pem Dphe] GFHCHs.
piie]  GCFHME  uDy  DheuouhIBDaT DS
BB HH  aPL_eMD  oT6dImTed  FIf'HTedl.  6T60T6M60T
Saly Goumi wrymeug pile] GFUSHISTTTITHATT  6160IMIT6D
199910 potiG  piie]  GFhwiu’ Gsarg. b
Qpliiaisd  DsiaupshBled  FDUHSIUL L. &eOOLIT[HH6T
Sl L_sm  ersimmed  Debemev. Dha  auph
FoUBSUL L. Dplilensn BN  HDEFWDTH  CFiICH60MT
Dl6LEDG GLosvdsimiflui’sor 2 _557a|uULy GFGHe0T
ST6OIMITeD  GaTHEHeMeD _BHeMeLsDID  AlehFebhded DpHHl
2081387  ol6lim  HoubHDHMer  UTeh  15HEHBHIHE60
albSurao  SBpiums gl STl elalibd U6
Y60 iUl L gl. D&so g linemL_ufleb  Bimedr
Dplite]  GFHCHeI.  HTeval®y Dplilabd CFeLHIDCUITH
urel  YheshissT  HDID  DigYlsuedd L CauBaHemearuyb
piie] GFi  CauadiBld ersdiimmed  GWNPL L umeb
1158 %h1 6101 61 60016007 606U umir®s Gausodi(BLD.
DmeNHGH  UTEL  YHEEhBmaT  UTThS  Couediigw
Aaufud Devemev. 8 CaON] BoubGHder, 2 iy
SOUIBGHBET, 2 199 BoubGHHB6N, HoorbGHB6T  UTTHB
Goucdi(Btb.  oTsiauea]  ersdisnlBemdbusd B Hamepid
Gl erstin’BemHul’sd  LODMID  Hsooib@  1&HSHBHHIBEDET
UMTHSTe0  CUITHIDTEOISIT  6T160IMIT6D  CUITHILDITCOTSI.  BIT60N
STevaNY  Jplile]  GFUSCUTH, uTeb  YhHsshisafed
sIHE&al&LOMel  &GemMUTHID  &Hedr_Yal’sbemsv  6T60IMIT6D
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Gafhsemeoulsd DpbH  sesd  FoLSsH  Chd
AL TG GHITLIBID Dlebemev.  [BIT60T SDI6OLPLILIT 606001
miint  aPamiPECheom  oredimmed  SsufPud  Ssbemev
BIGsor  CErwms  GFoim  afFmiflHEChedr. Lo musmLi
Bema  eIeNcLBHI6D  6T601G6T60160T  BHs00IdHE B6TT 61 5360601
6Ts001600BemBUTD D HB@ID  6Tedlnl  6T60I6MMTED  GFITELED
WpLWTGH. s Dl _ufsd &  HuTssmar yliiafeb
alFmifs®s Coucdibid oreiml 6T601HEH GCHTNY G 6T60IMIT6D

pBHd HeoorbECCL CHTemBUTeD alSbSurFd SmbHasimed

= % 3 (PSBITHET H&560 g [1uemL_uf’sd Tn)
SHs00THE SHITYITH606I D)1 5 <DN6UITHEIHEDL_ LI LT eIv
1) 3 3 %1l & 60611 LT Ca601. LoD B00TBE SHITYITH606

DTHNGH  afl e  wausbgH  alFTfHECHoIT  Dlsbev gl
1INV EB 356D EOBTE ol Frif’ & G601 61 601MIT6D
AalThst  DBPLID  Gaslim  afFTHCH01. ABG
MUSHEHTON  auTHal_ D surdhGePsold  GUHCMsI.
ITHGCLPDID  aMTRIGIDCUTSHI  BiTedl  1oL” (BID  eumhids'Gsoteonim
DebeogHl  Gaum  wmymengd 2 Ledt D Hemirment
stedimmed  Ffums  Semeota] Sevemev.  Bedt  afamifs
ST BT U BBTS  UTDY  oHSBT  6I60ILETeD &SN
ole0im  Comyemsoonui’sd  DeuThal_ b erupsns  Cuilnfleb
BOUTIUD L B0  aumhids GBmeodiCL_sl  6T60IMITED
gifwebed.  af " Bb&h GIFOIMCUTH  Beooibd  cmUSHFlsiT6T
BUCT D@pHasTrm  Isbevgl  afllpsd DmEGD  Cuml
wrfi1omeugl  aMTH@G OO0 aITHISCI6IT  6T60IMIT6D
olD.gs! urhdu  SHeosd wHND FBHE  PECWITTHT
FUTUTS  HCouFed  oreotuaMsmy AVFTFEHCH01.  N&H60nTeon
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Foubsiul’ L Saub&sTriTssmear  afFmf’sHChsil.  GLOTHS
gT Fsemaru)o  GausuGoum  ChHuTed Al FrifSFH1sTTCoretn
eI60IMILD  oTsllsuauaa) BT &Haf’sd  al’dmif5Cs5601  6T60IMIT6D
GWMT 2 — 3  1onsShsapb@GHst  alamiEgieP” GL_sor.
Guwey LB GITebHCslr  CHd' GHIFWTFH  eTedIMID
<D 6UIT &606IT < 8 500TTHI 6061 UL 55l umiT &g
GFTebAHCMENT 6T60IMITEL 566010 2 6iTememnd  GFTebICMedI.
2 —3 1onshseafsb  1obm  FTFBT  WTERTLITEISG
AP FmfSCHeo1  oredimmed  aPFMSHCHe01. AP FTYcms001UT60T
(palsd  aIphd  HThHed GFIw  Gauedihld  6reIMID
Wwabd  ubCHr  olelimmed  FOEHTeI.  Dlssumml
(P26 GIFM% 1T6iIe0nT HTaled HiewMbEG 6IICLITH LSBT
CHTHHCHeI  6I60IMTED  17.04.2003  D0IMI  L&BITIT

@asrr@aj.(%@aﬁ.”

11.Accordingly, the petitioner was not a permanent
employee under the Postal Department and he was appointed under
the Gramin dock sevag. Therefore, he has to be convicted for the
offence punishable under Section 408A of I.P.C. Accordingly, the
conviction is modified under Section 408A of I.P.C instead of 409 of
I.P.C. In so far as the sentence is concerned, considering the age of
the petitioner and also the manner in which the offence is made out
by the petitioner, this Court is inclined to reduce the sentence from

three years to the period which was already undergone by the
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petitioner and hence, the sentence is reduced from three years to
the period which was already undergone by the petitioner.

Accordingly, this Criminal Revision Case is partly allowed.

28.04.2023
NCC : Yes/No
Index : Yes/No
Internet . Yes
ps
To

1.The Principal Sessions Judge,
Trichy.

2.The Judicial Magistrate,
Manapparai.

3.The Sub-Inspector of Police,
Puthanatham Police Station.

4.The Additional Public Prosecutor,

Madurai Bench of Madras High Court,
Madurai.
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G.K.ILANTHIRAIYAN, J.

ps

Order made in
Crl.R.C(MD)No0.578 of 2017

28.04.2023
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