
C.R.P(MD)No.2199 of 2018

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED : 21.03.2023

CORAM:

THE HONOURABLE MR.JUSTICE  C.SARAVANAN

C.R.P(MD)No.2199 of 2018

1.K.Marisamy
2.K.Balasubramani               ...  Petitioners/Petitioners/

    1st & 2nd Defendants

-vs-

1.C.Paulsamy Thevar
2.P.Pasumpon                   ...  Respondents/Respondents/

Plaintiffs

PRAYER: Civil Revision Petition is filed under Article 227 of the Constitution 

of India, to set aside the fair and decreetal order passed in I.A.No.291 of 2013 in 

O.S.No.398 of 2009 on the file of the Additional District Munsif Court, Dindigul, 

dated 13.07.2018 and allow the civil revision petition. 

For Petitioners : Mr.N.Marivel
For Respondents: Mr.R.Gowrishankar
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O R D E R

The petitioners are the defendants before the trial Court in O.S.No.398 of 

2009 on the file of the Additional District Munsif Court, Dindigul. The suit was 

filed by the respondents for permanent injunction. In the said suit, the petitioners 

had filed a petition in I.A.No.324 of 2009 under Order VII Rule 11 Rule 7 of 

C.P.C., to reject the plaint. The said application was dismissed on 31.10.2011, as 

the petitioners failed to appear before the trial Court.

2.After  the  dismissal  of  the  said  I.A.No.324  of  2009  on  31.10.2011, 

thereafter  the  case  was  listed  on  03.10.2012  after  a  period  of  11  months. 

However, the petitioners failed to appear before the trial Court.

3.It  is  the  case  of  the  petitioners  that  the  petitioners'  father,  who  was 

suffering from cancer, was undergoing treatment at Meenakshi Medical Mission, 

Madurai  and  therefore,  the  petitioners  were  unable  to  participate  in  the 

proceedings before the Trial Court. It is further submitted that the petitioners were 

set ex-parte on 09.10.2012 and thereafter, ex-parte decree came to be passed on 

07.11.2012. It is submitted that the petitioners have explained the delay by giving 

reasons and despite the same, the trial Court has dismissed the application stating 
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that  the petitioners had not exmained the Doctor,  who was issued the medical 

certificate, when the petitioners have enclosed the copy of the death certificate  of 

their father. It is further submitted that the dismissal of I.A with condoning the 

delay of  73  days the impugned order  is  erroneous  and therefore,  liable  to  be 

interfered with. 

4.That apart, it is submitted that the petitioners have also filed a suit before 

the  Principal  District  Munsif  Court,  in  O.S.No.413  of  2015  against  the 

respondents herein and two others for declaration and injunction and the said suit 

was  dismissed on 28.07.2022. It is submitted that the petitioners have also filed 

an appeal  before the Principal  Sub-Court,  Dindigul,  against  the judgment  and 

decree passed in O.S.No.413 of 2015 on 28.07.2022.

5.Per  contra,  the  learned  counsel  appearing  for  the  respondents  would 

submit that the petitioners have not explained the delay properly and therefore, 

the trial Court has come to a correct conclusion, while dismissing the application 

in I.A.No.291 of 2013.
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6.The learned counsel appearing for the respondents/plaintiffs would rely 

upon paragraph No. 7 of the impugned order, which is extracted hereunder:-

“7.k.rh.1  Mf  tprhhpf;fg;gl;Ls;s  khhpr;rhkp  jdJ 

rhl;rpaj;jpy;  ,e;j  tHf;Fiuia  js;Sgo  bra;af;  nfhhp  ,.k.vz;.

324/2009 jhf;fy; bra;ag;gl;oUe;jhYk; mk;kDtpd; tprhuiz Kot[w;w 

gpd;dnu  mry;  tHf;F  tprhuizf;F  vLj;Jf;bfhs;sg;gLk;  vd  jdJ 

tHf;fwpQh;  Twpajhy;  bjhHpy;  bjhlh;ghf  btsp  khtl;lq;fSf;Fr; 

brd;wjhYk;  me;j  rkaj;jpy;  jdJ  mz;zd;  1k;  kDjhuh;  jdJ 

je;ijf;F rpfpr;ir nkw;bfhs;stjw;fhf kJiu brd;W te;jjhYk; nkw;fz;l 

fhuzq;fshnyna  ,e;ePjpkd;wj;jpy;  MIuhftpy;iy  vd;Wk;  rhl;rpak; 

mspj;Js;shh;.  nkw;fz;l  k.rh.1-I  vjph;kDjhuh;fs;  jug;gpy;  FWf;F 

tprhudz bra;jnghJ mth; ,e;j tHf;ifj; jtpu vjph;kDjhuh;fs; kw;Wk; 

nfhl;lhl;rpah;  kPJ  khz;g[kpF  cah;ePjpkd;wj;jpy;  gy  ePjpg;nguhiz 

kDf;fis jhf;fy; bra;jija[k; mijj; jhd; bjhlh;e;J elj;jp tUtij 

xg;g[f;  bfhz;Lk;  rhl;rpak;  mspj;Js;shh;.  ,t;tst[  ehl;fs; 

jhkjkhf ,k;kD jhf;fy; bra;j tpguk; jdf;F jd;Dila tHf;fwpQh; 

brhy;ypj; bjhpa[k; vd;Wk; mJ 90 ehl;fs; vd;Wk; mspj;Js;shh;.”

7.I  have  considered  the  arguments  advanced  by  the  learned  counsel 

appearing  for  the  petitioners  and  the  learned  counsel  appearing  for  the 

respondents.
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8.In my view, the trial Court ought to have noted that the petitioners herein 

have filed a suit in O.S.No.413 of 2015 for declaration and permanent injunction 

against the respondents herein and two others. Therefore, while dismissing the 

application for condoning the delay, the trial Court should have taken note of the 

said  fact.  That  apart,  the  petitioners  have  given  sufficient  reasons  for  not 

appearing before the trial Court, on 09.10.2012, when they were set ex-parte and 

thereafter,  when an ex-parte  decree was passed on 07.11.2012,  the trial  Court 

should have given a fair chance to defend themselves in the suit. Therefore, this 

Court is inclined to interfere with the impugned fair and decreetal order passed by 

the Trial Court in I.A.No.291 of 2013 dated 13.07.2018. Accordingly, I.A.No.291 

of 2013 stands allowed and consequently, connected application to set aside the 

ex-parte decree dated 07.11.2012 also directed to be allowed. The trial Court is 

directed to take the written statement filed by the petitioners on record, frame the 

issues and pass final judgment and decree, within a period of twelve(12) months 

from the date of receipt of a copy of this order. It is made clear that the trial Court 

shall pass judgment and decree uninfluenced by the judgment and decree passed 

in O.S.No.413 of 2015, which has been dismissed in respect of which now appeal 

is pending before the Sub-Court, Dindigul. 
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9.With the above observations, the Civil  Revision petition is allowed on 

subject to condition that the petitioners pay a sum of Rs.7,500/-(Rupees Seven 

Thousand Five Hundred only) to the respondents/plaintiffs within a period of two 

weeks from the date of receipt of a copy of this order, failing which, the Civil 

Revision Petition shall automatically stands dismissed. No costs. Consequently, 

connected miscellaneous petitions are closed.  

   

21.03.2023

NCC         : Yes / No
Internet : Yes  / No
Index : Yes / No
To:

           
1.The Additional District Munsif Court,  
   Dindigul.

2.The Section Officer,
   Vernacular Records,
   Madurai Bench of Madras High Court,
   Madurai.

6/8https://www.mhc.tn.gov.in/judis



C.R.P(MD)No.2199 of 2018

C.SARAVANAN, J.

Ns

Order made in

C.R.P(MD)No.2199 of 2018

Dated:

21.03.2023
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