C.R.P(MD)No.2199 of 2018

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 21.03.2023
CORAM:

THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P(MD)No0.2199 of 2018

1.K.Marisamy
2.K.Balasubramani ... Petitioners/Petitioners/
1% & 2™ Defendants

_Vs_
1.C.Paulsamy Thevar

2.P.Pasumpon ... Respondents/Respondents/
Plaintiffs

PRAYER: Civil Revision Petition is filed under Article 227 of the Constitution
of India, to set aside the fair and decreetal order passed in 1.A.No.291 of 2013 in
0.S.No0.398 of 2009 on the file of the Additional District Munsif Court, Dindigul,
dated 13.07.2018 and allow the civil revision petition.

For Petitioners : Mr.N.Marivel
For Respondents: Mr.R.Gowrishankar
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ORDER
The petitioners are the defendants before the trial Court in O.S.No0.398 of
2009 on the file of the Additional District Munsif Court, Dindigul. The suit was
filed by the respondents for permanent injunction. In the said suit, the petitioners
had filed a petition in [.LA.No.324 of 2009 under Order VII Rule 11 Rule 7 of
C.P.C., to reject the plaint. The said application was dismissed on 31.10.2011, as

the petitioners failed to appear before the trial Court.

2. After the dismissal of the said 1.A.No.324 of 2009 on 31.10.2011,
thereafter the case was listed on 03.10.2012 after a period of 11 months.

However, the petitioners failed to appear before the trial Court.

3.1t is the case of the petitioners that the petitioners' father, who was
suffering from cancer, was undergoing treatment at Meenakshi Medical Mission,
Madurai and therefore, the petitioners were unable to participate in the
proceedings before the Trial Court. It is further submitted that the petitioners were
set ex-parte on 09.10.2012 and thereafter, ex-parte decree came to be passed on
07.11.2012. It is submitted that the petitioners have explained the delay by giving

reasons and despite the same, the trial Court has dismissed the application stating
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that the petitioners had not exmained the Doctor, who was issued the medical
certificate, when the petitioners have enclosed the copy of the death certificate of
their father. It is further submitted that the dismissal of I.A with condoning the
delay of 73 days the impugned order is erroneous and therefore, liable to be

interfered with.

4.That apart, it is submitted that the petitioners have also filed a suit before
the Principal District Munsif Court, in O.S.No.413 of 2015 against the
respondents herein and two others for declaration and injunction and the said suit
was dismissed on 28.07.2022. It is submitted that the petitioners have also filed
an appeal before the Principal Sub-Court, Dindigul, against the judgment and

decree passed in O.S.No0.413 of 2015 on 28.07.2022.

5.Per contra, the learned counsel appearing for the respondents would
submit that the petitioners have not explained the delay properly and therefore,
the trial Court has come to a correct conclusion, while dismissing the application

in .LA.No.291 of 2013.
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6.The learned counsel appearing for the respondents/plaintiffs would rely

upon paragraph No. 7 of the impugned order, which is extracted hereunder:-

“7.p.am.1 B aPaFmiPEasiu Berer omifFamd _&60I 3|
g Fubdsd  Dhas  anpbGorsou  Hitepuy  GFiws  CsmiP  S.ip.eTedr.
324 /2009 HT&h®HHD GHILI 19BEETEID Dbosyalsdt alFTFmsn (Pl aYbD
1Peor601Cy  DFsd  aupd@ APIFTTmoubdH 6T HSHBOHTTMILGID 61601 HeoIHl
apsENERT o Pusmed  GHTPsD  GHTLTUTs  Gaual  womel’ L hisehbdF
GIOIMBTID  HH  FouHAed  HeugH — Dladicooredl 11D WISTHT _SH60IgI
Shsbd HBFmF CLODOHTHTMUSDHTS LDSHIOT GFOID aUHHBTYID CLoDBsdIL
STTomBaMTCCU BB SosimsHaed  WPRywsaisemsv  oredimid  FrLEwid
Aaflggetenmit.  Cobdaodn_  0.FT.1 — 83 GISMOEGTITHET  Hrinfeb  GNIb&
afamyetsoor GFiISCUTH DT D55 aupbmdsd Sy o1& TOMISTITHT LoHYID
CamlLmSur 165 w2 WTESHoImSEed  Usv 5 ICUTTems00r
s BB SHTHBHD GFNBHMBUD ABSH &HTedl CHTLTHH BL 5H  aldbhaumd,
liysb G (BID L e 21T Daf5 glsitenimir. Dlsiisusnay IBITL &6iT
_STOSIOTS Do) HSThBd GFI%h afurd &Hib@ SHeiTanienl 1l aIphs0 ehiT

Gameels GaUD STHMID Mg 90 BIU S STHMID AePGgisiennir.”

7.1 have considered the arguments advanced by the learned counsel

appearing for the petitioners and the learned counsel appearing for the

respondents.
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8.In my view, the trial Court ought to have noted that the petitioners herein
have filed a suit in O.S.No.413 of 2015 for declaration and permanent injunction
against the respondents herein and two others. Therefore, while dismissing the
application for condoning the delay, the trial Court should have taken note of the
said fact. That apart, the petitioners have given sufficient reasons for not
appearing before the trial Court, on 09.10.2012, when they were set ex-parte and
thereafter, when an ex-parte decree was passed on 07.11.2012, the trial Court
should have given a fair chance to defend themselves in the suit. Therefore, this
Court 1s inclined to interfere with the impugned fair and decreetal order passed by
the Trial Court in [.LA.No0.291 of 2013 dated 13.07.2018. Accordingly, I.A.No.291
of 2013 stands allowed and consequently, connected application to set aside the
ex-parte decree dated 07.11.2012 also directed to be allowed. The trial Court is
directed to take the written statement filed by the petitioners on record, frame the
issues and pass final judgment and decree, within a period of twelve(12) months
from the date of receipt of a copy of this order. It is made clear that the trial Court
shall pass judgment and decree uninfluenced by the judgment and decree passed
in O.S.No.413 of 2015, which has been dismissed in respect of which now appeal

is pending before the Sub-Court, Dindigul.
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9.With the above observations, the Civil Revision petition is allowed on
subject to condition that the petitioners pay a sum of Rs.7,500/-(Rupees Seven
Thousand Five Hundred only) to the respondents/plaintiffs within a period of two
weeks from the date of receipt of a copy of this order, failing which, the Civil
Revision Petition shall automatically stands dismissed. No costs. Consequently,

connected miscellaneous petitions are closed.

21.03.2023

NCC : Yes / No
Internet : Yes /No
Index : Yes/No
To:

1.The Additional District Munsif Court,
Dindigul.

2.The Section Officer,
Vernacular Records,
Madurai Bench of Madras High Court,
Madurai.
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C.SARAVANAN, J.
Ns

Order made in

C.R.P(MD)No0.2199 0of 2018

Dated:

21.03.2023
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