BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Date of Reserving the Judgment Date of Pronouncing the Judgment
05.04.2023 24.04.2023

CORAM:
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P.(MD)No0.179 0f 2020

and
C.M.P.(MD)No0.1035 of 2020

Appulingam ... Petitioner
Vs.

1.Chitravel

2.S.Senthilkumar

3.The Sub-Registrar,
Peravoorani,
Peravoorani Taluk,
Pattukkottai District Munsif,
Thanjavur.

4.The Tahsildar,
Peravoorani Taluk,
Pattukkottai District Munsif,
Thanjavur. ... Respondents

Prayer :- Civil Revision Petition is filed under Article 227 of the Constitution
of India, against the fair and decreetal order dated 27.06.2019, passed in [.A.No.77
of 2018 in O.S.No0.30 of 2017, on the file of the III Additional District Court,
Thanjavur @ Pattukkottai.
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For Petitioner : Mr.M.R.S.Prabhu
For R1 and R2 : No Appearance
For R3 and R4 : Mr.M.Prakash

Additional Government Pleader
ORDER
The petitioner has filed this Civil Revision Petition against the fair and
decreetal order dated 27.06.2019, passed by the learned III Additional District Judge,

Thanjavur @ Pattukottai, in I.A.No.77 of 2018 in O.S.No. 30 of 2017.

2.By the impugned order, the learned Additional District Judge, Thanjavur
at Pattukottai, has dismissed I.A.No.77 of 2018 filed by the petitioner under Order |
Rule10(2) of C.P.C for impleading the respondents Nos.2 to 4 herein in O.S.No. 30
of 2017. The relevant portion of the impugned order reads as under:-

"6.Hreum CFTHMBLI QUITHSHHI QU @& LD
rgleurdHésGnd  Q@ewLBuwi  05.05.201610 CHd o Semjw  @UUBSHLD
gMBUL_([H6TenEHl 6160 QLN Ul60HTeT  gmmend UMmIS  LfsTrD
Cepml QU SUIT6L 1¥:5) QULDSD G BT &H6L
Ceuiwul BHeiengl. @Hey RPbpH UlsTIHmd (Wge)] OFUINSHBE
05.05.201610 GmHg &Hewgw @UUBHID 2 6WIMOWITHIHT, Db H SHenJul
QUUBSHSHHTLIY  uTdl  SewJWd (PpIdHdH OupIuSBEG HLILILDTSELD,
SWTITHD SHHH  QUMBIBITIT,  6TILNHHSHT6N  QIPHEHIED  [HFHLDETBLD
(e QFuIw Geuswihld. RbsH elegunismen (pige] CFUINSBEG RbdH
oanIelled HeWIL  BLITHmeNT allpdhdlev LFHendaents CFicbs Gealewrgul
SiUFWID  E60em6V.

7. apsE Bemeaulsd BmeEGLeUTHISTE @b  Wwaieled

210 I FHTMHTIT  QFTHMSH  Hlewgwd  OUBBIETENHTSH

o5}
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Qe faldbalil (Heengl. eIyl 6lpHEG bHevenalulled @mabEELTH
gBUL(BeTen  Hewgwd  @bhPH  eupdmd  BLEUUBSHTH  SbD
alemsUleIDd RHH M HMVHBEHEHH00 OFTHMS — SlenIulLD
CuBpauTHTer  QFTHMHL  QuTmHH o fleww  Csrfl  Hevllu L
(POBUIEOSHTEN  QUPHMB  HTHHL FUIHIOBTeTeN  CoueiBC  Hally
SI6)U6M] Qb QLD |60 SIS Carrdm Gouenitigul
SleuFuIb Bevemev. 616066, GLomEH6NIL HMTemhiGaTeNTed SbdH LDEDIN6
HoienpLy QFuIw GeuswiBD eT6iiml @b H BHISIBLD (WIge)] CFuISBg)."

3.Heard the learned counsel for the petitioner. There is no representation on

behalf of the respondents 1 and 2.

4.The petitioner is the plaintiff in O.S.No0.30 of 2017, on the file of the III
Additional District Court, Thanjavur (@ Pattukkottai. The suit has been filed for
specific performance of an obligation under agreement, dated 05.05.2016, which is
said to have been executed between the petitioner and the first respondent herein [the

defendant in the suit].

5.The said suit was instituted before the Principal District Court, Thanjavur, on
03.04.2017. Before summons were served in the suit, the first respondent conveyed
the subject property to the second respondent/S.Senthilkumar, who is the nephew of

the first respondent, vide sale deed, dated 20.07.2017.

6.Under these circumstances, the petitioner filed [.A.No.77 of 2018 to implead

the second respondent herein as the second defendant and the official respondents
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namely, respondents 3 and 4 as defendants 3 and 4 in the above suit.

7.The learned III Additional District Judge, Thanjavur @ Pattukkottai, has
rejected 1.A.No.77 of 2018 filed for impleading respondents Nos.2 to 4 as defendants
in the above suit as unnecessary on the ground that the petitioner is required to
establish the rights on the strength of the agreement, dated 05.05.2016 and therefore,
it 1s not necessary to implead the other respondents as defendants in the above suit.
The relevant portion of the impugned order has already been extracted in the

beginning of this order.

8.The learned counsel for the petitioner submitted that during the pendency of
the suit for specific performance filed by the petitioner in O.S.No.30 of 2017, the
first respondent has sold the subject property to the second respondent on 20.07.2017
without prior permission of the Trial Court and therefore, for effective adjudication

of the above said suit, respondent Nos.2 to 4 are necessary and proper parties.

9.The learned counsel for the petitioner has placed reliance on Section 52 of
the Transfer of Property Act, 1882 and Order XXII Rule 10 of C.P.C. and submitted
that the second respondent steps into the shoes of the first respondent pursuant to the
sale effected by the first respondent to the second respondent on 20.07.2017. In this
connection, a reference is made to the decision of the Hon'ble Supreme Court in

Khemchand Shankar Choudhari and another vs. Vishnu Hari Patil and others
https://lwww.mhc.tn.gov.in/judis
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reported in 1983 (1) SCC 18.

10.The learned counsel for the petitioner has also placed reliance on the
following case laws:-

(i) Pruthvirajsinh Nodhubha Jadeja (D) By Lrs. vs. Jayeshkumar
Chhakaddas Shah and others, 2019 Supreme (SC) 1110.

(ii) Nivarti Govind Ingale and others vs. Revanagouda Bhimanagouda

Patil, 1997 (1) SCC 475

(iii) Durga Prasad and another vs. Deep Chand and others, AIR 1954 SC
75

(iv) Srinivasiah vs. H.R.Channabasappa (D) By Lrs, 2017(12) SCC 821

11.I have considered the arguments advanced by learned counsel for the
petitioner. I have also perused the impugned order and the plaint filed by the

petitioner.

12.In my view, the Trial Court has committed an error in rejecting [.A.No.77 of
2018 filed under Order I Rule 10 of C.P.C. by the petitioner for impleading the
respondents Nos.2 to 4 in O.S.No.30 of 2017. The determination of rights of the
petitioner in a suit for specific performance cannot be staggered into different stages
1.e. to determine whether petitioner has a right under the agreement dated 05.05.2016

and thereafter, to implead the proposed defendants namely respondent Nos.2 to 4
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C.R.P.(MD)No.179 0, v

herein at a later stage of the proceedings.

13.In Khemchand Shankar Choudhari and another vs. Vishnu Hari Patil

and others [1983 (1) SCC 18], the Hon'ble Supreme Court in the context of Section

52 of the Transfer of Property Act, 1882 and Order XXII Rule 10 of C.P.C. held as

under:-

"6. Section 52 of the Transfer of Property Act no doubt lays down that
a transferee pendente lite of an interest in an immovable property which is
the subject-matter of a suit from any of the parties to the suit will be bound
insofar as that interest is concerned by the proceedings in the suit. Such a.
transferee is _a representative in_interest of the party from whom he has_
acquired that interest. Rule 10 of Order 22 of the Code of Civil Procedure
clearly recognises the right of a transferee to be impleaded as a party to the
proceedings and to be heard before any order is made. It may be that if he
does not apply to be impleaded, he may suffer by default on account of any.
order passed in the proceedings. But if he applies to be impleaded as a party
and to be heard, he has got to be so impleaded and heard. He can also
prefer an appeal against an order made in the said proceedings but with the
leave of the appellate court where he is not already brought on record. The
position of a person on whom any interest has devolved on account of a
transfer during the pendency of any suit or a proceeding is somewhat
similar to the position of an heir or a legatee of a party who dies during the
pendency of a suit or a proceeding, or an Official Receiver who takes over
the assets of such a party on his insolvency. An heir or a legatee or an
Official Receiver or a transferee can participate in the execution
proceedings even though their names may not have been shown in the
decree, preliminary or final. If they apply to the court to be impleaded as
parties they cannot be turned out. The Collector who has to effect partition
of an estate under Section 54 of the Code of Civil Procedure has no doubt to
divide it in accordance with the decree sent to him. But if a party to such a
decree dies leaving some heirs about whose interest there is no dispute
should he fold up his hands and return the papers to the civil court? He need
not do so. He may proceed to allot the share of the deceased party to his
heirs. Similarly he may, when there is no dispute, allot the share of a
deceased party in favour of his legatees. In the case of insolvency of a party,
the Official Receiver may be allotted the share of the insolvent. In the case of
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transferees pendente lite also, if there is no dispute, the Collector may
proceed to make allotment of properties in an equitable manner instead of
rejecting their claim for such equitable partition on the ground that they
have no locus standi. A transferee from a party of a property which is the
subject-matter of partition can exercise all the rights of the transferor. There
is no dispute that a party can ask for an equitable partition. A transferee
from him, therefore, can also do so. Such a construction of Section 54 of the
Code of Civil Procedure advances the cause of justice. Otherwise in every
case where a party dies, or where a party is adjudicated as an insolvent or
where he transfers some interest in the suit property pendente lite the matter
has got to be referred back to the civil court even though there may be no
dispute about the succession, devolution or transfer of interest. In any such
case where there is no dispute if the Collector makes an equitable partition
taking into consideration the interests of all concerned including those on
whom any interest in the subject-matter has devolved, he would neither be
violating the decree nor transgressing any law. His action would not be ultra
vires. On the other hand, it would be in conformity with the intention of the
legislature which has placed the work of partition of lands subject to
payment of assessment to the Government in his hands to be carried out “in
accordance with the law (if any) for the time being in force relating to the
partition or the separate possession of shares”

14.The decision of the Honb'le Supreme Court in Thomson Press (India)
Limited v. Nanak Builders and others [2013 (5) SCC 397] by Hon'ble Mr.Justice

M.Y.Egbal, reads as under :-

"54. The third dimension which arises for consideration is about the
right of a transferee pendete lite to seek addition as a party defendant to the
suit under Order I, Rule 10 CPC. I have no hesitation in concurring with the
view that no one other than parties to an agreement to sell is a necessary
and proper party to a suit. The decisions of this Court have elaborated that
aspect sufficiently making any further elucidation unnecessary. The High
Court has understood and applied the legal propositions correctly while
dismissing the application of the appellant under Order I, Rule 10 CPC.
What must all the same be addressed is whether the prayer made by the
appellant could be allowed under Order XXII Rule 10 of the CPC, which is
as under:

"10.Procedure in case of assignment before final
https://lwww.mhc.tn.gov.in/judis
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15.In Para 57 of the above judgment of the Supreme Court, it was summarized

by his Lordship Hon'ble Mr.Justice.T.S.Thakur, which concurs with the views of

order in suit. — (1) In other cases of an assignment,
creation or devolution of any interest during the pendency
of a suit, the suit may, by leave of the court, be continued by
or against the person to or upon whom such interest has
come or devolved.

(2) The attachment of a decree pending an appeal
therefrom shall be deemed to be an interest entitling the
person who procured such attachment to the benefit of sub-
rule (1).

A simple reading of the above provision would show
that in cases of assignment, creation or devolution of any
interest during the pendency of a suit, the suit may, by leave
of the Court, be continued by or against the person to or
upon whom such interest has come or devolved. What has
troubled us is whether independent of Order I Rule 10 CPC
the prayer for addition made by the appellant could be
considered in the light of the above provisions and, if so,
whether the appellant could be added as a party-defendant
to the suit. Our answer is in the affirmative. It is true that
the application which the appellant made was only under
Order I Rule 10 CPC but the enabling provision of Order
XXII Rule 10 CPC could always be invoked if the fact
situation so demanded. It was in any case not urged by
counsel for the respondents that Order XXII Rule 10 could
not be called in aid with a view to justifying addition of the
appellant as a party-defendant. Such being the position all
that is required to be examined is whether a transferee
pendete lite could in a suit for specific performance be
added as a party defendant and, if so, on what terms."

Hon'ble Mr.Justice.M.Y.Eqgbal, as follows:-

"57. To sum up:

57.1. The appellant is not a bona fide purchaser and is, therefore, not
protected against specific performance of the contract between the plaintiffs

and the owner defendants in the suit.
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57.2. The transfer in favour of the appellant pendente lite is effective
in transferring title to the appellant but such title shall remain subservient to
the rights of the plaintiff in the suit and subject to any direction which the
Court may eventually pass therein.

57.3. Since the appellant has purchased the entire estate that forms
the subject matter of the suit, the appellant is entitled to be added as a party
defendant to the suit.

57.4. The appellant shall as a result of his addition raise and pursue
only such defenses as were available and taken by the original defendants
and none other."

16.Further, by allowing the petitioner to implead respondents Nos.2 to 4, as
defendants in O.S.No0.30 of 2017, no prejudice would be caused. The petitioner can
therefore seek a right to implead respondent Nos.2 to 4. If indeed Trial Court comes
to a conclusion that the sale made to the second respondent on 20.07.2017 was
intended to defeat the rights of the petitioner under the sale agreement dated

05.05.2016, it can use its discretionary power at that stage.

17.Records filed also indicate that petitioner appears to have issued a legal
notice dated 06.03.2017 to the first respondent. The said notice precedes the
institution of the suit on 03.04.2017. If the petitioner knew that the sale was already
made, he would have impleaded the proposed party before instituting the above suit.
[.A.No.77 of 2018 has been filed by the petitioner to implead respondent Nos.2 to 4

only after the filing of the written statement by the first respondent.

18.Therefore, I find sufficient reasons to interfere with the impugned order.
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Consequently, I.A.No.77 of 2018 in O.S.No. 30 of 2017, stands allowed. The
petitioner shall carry out necessary corrections in the plaint filed in O.S.No.30 of
2017 and also file a clean copy of the plaint before the III Additional District Court,
Thanjavur @ Pattukottai, within a period of 30 days from date of receipt of this
order. The petitioner shall take steps for issuance and service of suit summons to the
respondents 2 to 4, who have now been impleaded. The learned III Additional
District Judge, Thanjavur @ Pattukottai, shall endeavor to dispose the suit as
expeditiously as possible after trial and final argument, preferably within a period of

12 months of receipt of this order.

19.In the result, the present Civil Revision Petition is allowed. No costs.

Consequently, connected Miscellaneous Petition is closed.

NCC : Yes / No

Index : Yes / No 24.04.2023
Internet : Yes/ No

smn?2

To

1.The III Additional District Judge,
Thanjavur @ Pattukkottai.

2.The Sub-Registrar,
Peravoorani,
Peravoorani Taluk,
Pattukkottai District Munsif,
Thanjavur.

3.The Tahsildar,
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Pattukkottai District Munsif,
Thanjavur.

C.SARAVANAN, J.

smn2

PRE-DELIVERY ORDER MADE IN
C.R.P.(MD)No.179 of 2020

DATED : 24.04.2023
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